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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 
HOUSTON DIVISION 


MRS. SAMUEL E. ALLGOOD, individually) 
and as independent executrix of the ) 
estate of Samuel E. Allgood, MARCUS ) 

ALLGOOD and MALCOLM ALLGOOD, ) 

) 

Plaintiffs, ) 

) 

-vs- ) C.A. No. 

) H-91-0158 

) 

R. J. REYNOLDS TOBACCO COMPANY, THE ) 

AMERICAN TOBACCO COMPANY, THE ) 

TOBACCO INSTITUTE, INC., and THE ) 

COUNCIL FOR TOBACCO RESEARCH - ) 

U.S.A., INC., ) 

) 

_ Defendants . _ 

******* 

The deposition of GARY MARSHALL RICHETTO. Ph.D. . 
taken on behalf of the Plaintiffs before Roxton 
Spear, Certified Shorthand Reporter in and for the 
State of Oklahoma, on the 21st day of March, 1994, at 
7136 South Yale, in the City of Tulsa, County of 
Tulsa, and State of Oklahoma, pursuant to Notice. 

******* 


CALDWELL REPORTING, INC. 
REGISTERED PROFESSIONAL REPORTERS 
324 SOUTH MAIN MALL, SUITE 809 
TULSA, OKLAHOMA 74103 
(918) 592-3611 
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Appearances: 

ALDEN D. HOLFORD, Attorney at Law, 7515 Kensico, 
Houston, Texas, appears on behalf of the Plaintiffs. 

STEPHEN J. KACZYNSKI, Jones, Day, Reavis & 

Pogue, Attorneys at Law, 901 Lakeside Avenue, 
Cleveland, Ohio, appear on behalf of the Defendant R. 
J. Reynolds Tobacco Company. 

PETER J. BIERSTEKER, Jones, Day Reavis & Pogue, 
Attorneys at Law, 1450 G Street, N.W., Washington, 
D.C., appear on behalf of the Defendant R. J. 

Reynolds Tobacco Company. 

THOMAS E. RILEY, Chadbourne & Parke, Attorneys 
at Law, 30 Rockefeller Plaza, New York, New York, 
appear on behalf of the Defendant The American 
Tobacco Company. 

SAM W. CRUSE, JR., Cruse, Scott, Henderson & 
Allen, L.L.P., Attorneys at Law, 909 Fannin, Suite 
1850, Two Houston Center, Houston, Texas, appear on 
behalf of the Defendant The American Tobacco Company. 


STIPULATIONS 


It is hereby stipulated and agreed that this 
deposition will be taken according to the Federal 
Rules. 
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1 

GARY MARSHALL RICHETTO. Ph.D.. 

2 

called as a witness, having been first duly sworn to 

3 

testify the truth, the whole truth and nothing but 

4 

the truth, testified as follows: 

5 

DIRECT EXAMINATION 

6 

BY MR. HOLFORD: 

7 

Q. Sir, would you state your full name? 

8 

A. Gary Marshall Richetto. 

9 

Q. What is your residence address? 

10 

A. 9711 South Sandusky Avenue, Tulsa, Oklahoma, 

11 

74137 . 

12 

Q. Did I correctly gather from your CV that you 

13 

work out of that address also? 

14 

A. Yes, I do, uh-huh. 

15 

Q. Is that your only office out of which you do 

16 

your work? 

17 

A. No, sir. I am part owner of an out 

18 

placement firm which offices in this building. 

19 

Q. What is that, an out placement firm? 

20 

A. I'm sorry. We work with people who are 

21 

being let go from companies during reductions in 

22 

force. 

23 

Q. Okay. So, you place people looking for 

24 

j obs ? 

25 

A. We don't place them, Mr. Holford, we help 
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1 

them develop resumes. We teach them interviewing 

2 

skills, how to market themselves for the next job. 

3 

Q. And is that work done out of one of these-- 

4 

the executive suites that we're in? 

5 

A. That's correct, yes. 

6 

Q. Called Suite 300 of 7316 Yale Street? 

7 

A. 7136 South Yale, yes. 

8 

Q. All right. And what is your telephone 

9 

number at home? 

10 

A. Residence number is 918-299-2998 and my 

11 

office number is the same area, 492-6320. 

12 

Q. Do I gather that-- Let me restate that. Is 

13 

it fair to say that you office in your home because 

14 

it's very convenient? You have no need for another 

15 

office and so why have another office? 

16 

A. Essentially, yes, sir. 

17 

Q. Now, do you know what reading and signing of 

18 

a deposition is? 

19 

A. I believe so, yes. 

20 

Q. Do you wish to read and sign this 

21 

deposition? 

22 

A. Yes. 

23 

(CONVERSATION OFF RECORD) 

24 

Q. (BY MR. HOLFORD) Now, sir, let's see. We 

25 

started at ten o'clock; is that right? 
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1 

A. Yes. 

2 

Q. And what are you charging for this 

3 

deposition? 

4 

A. Two hundred and fifty dollars an hour. 

5 

Q. What is your Social Security number? 

6 

A. 301-36-7606. 

7 

Q. Now, I am Doug Holford and I represent the 

8 

Plaintiffs, the family of Sam Allgood, being Bonnie 

9 

Allgood and her two sons, Marcus and Malcolm, in this 

10 

case. We've never met or talked before? 

11 

A. No, we have not. 

12 

Q. Where were you raised, sir? 

13 

A. Warren, Ohio. 

14 

Q. Did you go through high school there? 

15 

A. Yes, I did. 

16 

Q. How long have you lived and worked in the 

17 

Tulsa area? 

18 

A. Since July of 1975. 

19 

Q. What is your position now? What do you 

20 

call-- with your main business. 

21 

A. Yes. I'm president of a consulting firm. 

22 

Triad Associates, T-r-i-a-d Associates, Incorporated. 

23 

Q. Does Triad Associates, Incorporated have any 

24 

employees other than you? 

25 

A. No, sir. 
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Q. 

Do you understand that the answers that you 

give here today in response to my questions or 

questions of any other counsel will have the same 

effect as though you were at trial on the stand. 

sworn to 

tell the truth and answering questions 

there ? 


A. 

Yes. 

Q. 

If I ask you a question that for any reason 

you don' 

t understand or have any difficulty with, I 

will ask 

you to not try to answer it anyway, but to 

tell me 

that you don't understand it; is that fair? 

A. 

Yes. 

Q. 

Will you do that? 

A. 

Yes. 

Q. 

Now then, if we have the transcript of this 

deposition later and we're reading it and we see that 

a question that I asked is followed only by your 

answer to that question, do we fairly understand then 

that you 

understood the question? 

A. 

I believe so, yes. 

Q. 

Now, have you testified under oath before? 

A. 

Yes, sir, I have. 

Q. 

Have you testified under oath as a fact 

witness 

before? 

A. 

Yes, sir. 
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Q. 

How many times has that been? 

A. 

One time. 

Q. 

Is that in your own case? 

A. 

Yes, sir. 

Q. 

What was that about? 

A. 

It was a case where some associates and 

myself had entered a contract with a gentleman who 

owned a 

small manufacturing firm. And subsequent to 

that, all parties agreed that it wasn't working. And 

subsequent to that agreement that gentleman brought 

suit for 

some money that he felt was owed him. 

Q. 

So, that was a business litigation? 

A. 

Yes, sir. 

Q- 

And you were a party? 

A. 

Yes, sir. 

Q. 

Now, you've testified before as an expert 

witness 

then? 

A. 

Yes, I have. 

Q. 

Have you testified in that capacity at 

trial? 


A. 

Yes, sir. 

Q. 

How many times? 

A. 

At trial, I believe five times. 

Q. 

I'll ask you for the name of the case, if 

you can 

remember it, of the earliest of those times. 
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A. I don't remember, Mr. Holford, the first 
time. The case was here in Oklahoma. I believe the 
attorney was a gentleman by the name of John Edwards 
of Oklahoma City. I don't remember how the case was 
styled. 

Q. And was Mr. Edwards representing the 
Plaintiffs or Defendants? 

A. Defendants. 

Q. About what year was that? 

A. I'm estimating 1984 or five. Probably 

1985 . 

Q. I recall in your CV you mentioned that you 
are offered as an expert in litigations. Do I 
remember that right? 

A. I have testified as an expert in litigation, 

yes . 

Q. I think that's from 1985? 

A. Yes, sir, as I recall. So, that would have 
been probably sometime during the year of 1985 or 
early 1986, perhaps, but in that time frame. 

Q. And what was the point of your testimony? 

A. I was testifying regarding the adequacy of 
the warnings that were on an AC/DC welder. 

Q. And had this AC/DC welder injured someone? 

A. A person had been electrocuted working on 
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the exhaust system of a car, as I remember, yes. 

Q. 

He was using this AC/DC welder working on 

his car. 

in other words? 

A. 

Yes. 

Q. 

And he was electrocuted, meaning he died? 

A. 

No, sir. No. He had an injury, a shock 

injury. 


Q. 

To your recall, did he have any permanent 

shock injury? 

A. 

I don't recall, Mr. Holford. 

Q. 

Do you remember the name of the Plaintiff? 

A. 

As I say, I don't. I'm sorry. 

Q. 

Do you recall the outcome of that suit? 

A. 

Yes, sir. There was a defense verdict 

rendered 

• 

Q- 

Was this state or federal court? 

A. 

This was, I believe, in state court. Grady 

County in Oklahoma. 

Q* 

And to your knowledge in Oklahoma state 

practice 

, does the Court issue specific questions of 

fact to 

the jury or is it a general verdict? 

A. 

I'm not sure. 

Q. 

Do you have any idea of what part your 

testimony on adequacy of the warnings on the AC/DC 

welder played in the verdict? 
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1 

A. Only that the defense attorney afterwards 

2 

felt that it had been important to his case. 

3 

Q. He said that to you? 

4 

A. Yes, sir. 

5 

Q. What did you charge for that involvement in 

6 

that case? 

7 

A. Probably about two hundred dollars an hour. 

8 

Q. Was that for the trial testimony time? 

9 

A. Yes, sir. I bill all of my time at an 

10 

hourly rate. 

11 

Q. Whether trial or pretrial, it doesn't 

12 

matter? 

13 

A. No, sir. 

14 

Q. It's all the same hourly rate? 

15 

A. That's correct, yes. 

16 

Q. Were you deposed in that case? 

17 

A. Yes, I was. 

18 

Q. You don't remember the name of the 

19 

Plaintiff's attorney? 

20 

A. I don't. Young gentleman from Oklahoma 

21 

City, but I don't recall. 

22 

Q. Then what was the next in time case? 

23 

A. The second of the five, I believe, was the 

24 

one in the state of Colorado. 

25 

Q. Back up a minute. Doctor Richetto. How did 
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1 

Mr. John Edwards get your name? 

2 

A. I don't know, sir. 

3 

Q. He just called you one day? 

4 

A. Yes. 

5 

Q. All right. Now, back to Colorado then. Do 

6 

you remember what city that was in? 

7 

A. Fort Collins, Colorado. 

8 

Q. Do you remember the name of that case? 

9 

A. I'm sorry. I don't. 

10 

Q. And what would be the date of it? 

11 

A. As nearly as I can recall, this would 

12 

probably have been about 1987, perhaps, '87 or '88. 

13 

Q. What is your date of birth? 

14 

A. December 6th, 1942. 

15 

Q. You don't smoke, right? 

16 

A. No, I don't. 

17 

Q. Never have, right? 

18 

A. No. 

m 

Q. I mean, is that correct? 

20 

A. Well, I have, as a youngster, taken smoke in 

21 

my mouth and blowed it out-- and blown it out. 

22 

Q. Smoke from a cigarette, you mean? 

23 

A. Yes, sir. 

24 

Q. So, you experimented with it? 

25 

A. I guess you could say that, yes. 
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Q. We'll come back to that. 

A. All right, sir. 

Q. Fort Collins in 1987. Do you remember who 
hired you? 

A. Gentleman's name, I believe, was Mr. Evans. 
And I believe his name is in the name of the firm. I 
don't recall the law firm. 

Q. Evans, something and something or something 
and Evans? 

A. I believe so, yes, sir. 

Q. And what was the point of your testimony 
there? 

A. It regarded the communication of warning 
information and, specifically, it was warning labels 
on a product called Stingy Sticks that was a form of 
chlorine used in swimming pools. 

Q. Is that sticks, s-t-i-c-k-s? 

A. Yes, sir. 

Q. And stingy is one who won't let go of their 
money? 

A. Yes, sir, apparently. 

Q. All right. And so these were what, sticks 
of chlorine or chlorine containing compound that 
was — 

A. Yes. The fact pattern was that the 
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Plaintiff in this case had bought the product at a 
swimming pool outlet, a swimming pool supply outlet. 
He had a contract with the City of Fort Collins for 
chlorinating the water system. And rather than 
buying the appropriate type of chlorine product, he 
instead bought Stingy Sticks, which were in a solid, 
as opposed to granular or powder form, and he crushed 
them up on the sidewalk, as I recall, with a shovel 
or something and then placed them in a vessel with 
water to get a mixture and apparently placed too much 
of the chlorine product in the water, given the size 
of the vessel. And as I remember, the vessel 
exploded and it was an injury to his leg. 

Q. So, you'd call what he did a misuse? 

A. I believe it was a misuse, yes. 

Q. So, he injured himself by his misuse? No 
one else, just himself? 

A. Well, I was not asked to opine on the 
causation. I was asked, simply, to look at the 
label. And in my opinion, the label adequately 
informed him or any user of the explosive properties, 
under certain conditions, of the chlorine product and 
that it was made to be used strictly in a Stingy 
Stick container, which would be floated in the pool. 

Q. But, I mean, this fellow that broke up the 
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Stingy Sticks, he was the only one injured that you 
were aware of? 

A. Yes. 

Q. And you were testifying on behalf of the 
manufacturer of the Stingy Sticks? 

A. Yes, the manufacturer of the product. 

Q. Who Mr. Evans represented? 

A. That's correct. 

Q. Do I guess that was a defense verdict? 

A. Yes, sir, it was. 

Q. And did Mr. Evans tell you your testimony 
was important in obtaining that? 

A. It's been some time ago. He seemed to be 
appreciative, yes, sir. And the manufacturer-- I 
take it back. Not the manufacturer, but the family 
owned retail store that was also a Defendant 
expressed their appreciation. 

Q. How badly was the fellow hurt? Did he lose 
a leg? 

A. No, sir. It was not a loss of the leg. I 
think it was more of a burn injury, as I recall. 

Q. Did he have permanent burn scarring? 

A. I don't recall, Mr. Holford. 

Q. Do you remember the name of the 
manufacturer? 
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A. I believe the manufacturer is Bio-Lab. 

Q. Without looking, is Bio-Lab one of the 
companies you list as a representative company on 
your CV? 

A. I don't believe so, sir. To clarify that, 
Mr. Holford, most of the companies, as I recall in 
the CV, that I have listed would be companies that I 
have probably done training and development work for 
or facilitated strategic planning meetings for, that 
kind of thing. 

Q. Rather than testifying on their behalf? 

A. Yes, sir. I don't think there are any that 
are listed. There may be coincidentally, but I don't 
believe so. The only other way that they may be 
listed there is if I have developed warnings for 
them, designed warnings for products. I'm not sure 
even any of those are listed. 

Q. And in that case, might the adequacy of 
those warnings come up in a litigation and you would 
testify on that? Has that happened? 

A. I'm not sure I understood. 

Q. Regarding the companies that are listed on 
your CV— — 

A. Yes, sir. 

Q. --have you developed the warnings for their 
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products, any of them, any of those companies, and 
then those warnings have come into a litigation, the 
adequacy of the warnings, and you've testified for 
that company? 

A. I don't believe there are any of those on 
that list, no, sir. 

Q. All right. What was the third of your trial 
testimonies? 

A. Third, I believe, would have been in the 
state of California. 

A. The defense-- I was engaged by a defense 
attorney there, Dan Crawford. I recall his name. 

Q. What city are we talking about? 

A. This was in San Jose, I believe. 

Q. All right. And is Mr. Crawford in a firm of 
his name? 

A. I believe so, yes, sir. I believe he 
offices in San Francisco. 

Q. Was Mr. John Edwards of Oklahoma City a 
named partner also? 

A. I believe so, yes, sir. 

Q. And about what time was this San Jose case? 

A. Probably 1988, I would guess. 

Q. Do I recall you're married with one child? 

A. That's correct, yes. 
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Q. How old is that child now? 

A. She's twenty-two. 

Q. And what was the point of your testimony 
there? 


A. As I recall the fact pattern there, Mr. 
Holford, the product was some sort of a cleaning 
solvent, some kind of cleaning product that was used 
by janitorial services. And it was being used by a 
Korean owned janitorial service. And as I remember 
the fact pattern, they were emptying this cleaning 
material from a fifty-five gallon drum into a smaller 
coffee can type container and the pump broke and 
there was an eye injury to one of the Korean 
custodians. 

Q. Permanent eye injury? 

A. Yes, sir. An eye loss, I believe. 

Q. So, would you say that on this third case 
you have gotten into a more serious case than either 
of the previous two? 

A. I guess I have never thought about my cases 
in that vein. 

Q. Thinking on it now, do you think so? 

A. Well, I think any permanent injury is 
unfortunate. If you're asking me personally, given 
my choice, which of those would I rather have 
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happen? I'm not sure I understand the question. 

Q. No, sir. I mean, relative to the-- I'm not 
sure it matters, but my meaning was relative to the 
person who suffered it, whether you as, yes, as an 
individual, consider the third case more serious than 
the previous two? 

A. Certainly more serious than the first one. 

As I remember the shock injury, it was some sort of, 
as I remember the time, a back injury that he was 
still working and getting around fine. The second, I 
don't remember the specifics of, but I believe it 
probably resulted in a limp for, perhaps, the rest of 
his life. So, looking at those three, in answer to 
the question, yes, if I had to have one of those 
injuries, the one I would least want to have happen 
would be the loss of my sight in one eye, yes. 

Q. You say in the second case in Colorado, the 
fellow experienced a limp that he would have for 
life? 

A. I don't know that to be the case. I'm just 
trying to remember what might be the outcome of that 
kind of an incident. 

Q. I see. All right. And, of course, this 
matter of evaluating seriousness of personal injuries 
is not your area of expertise-- 
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A. That's correct. 

Q. --is that right? But on the other hand, 
when you handle a litigation, testifying as to 
communication of warnings, adequacy of warnings or 
whatever, do you consider the seriousness of the 
injury to the person if there is an injury to the 
person? 

MR. CRUSE, JR.: I object to that question 

as being unclear. I mean, you asked him whether when 
he's testifying about the adequacy of the warning 
does he consider the seriousness of the injury as to 
what? 

MR. HOLFORD: Well, I wasn't finished. I'm 
sorry. I did pause. I know. 

MR. RILEY: It sounded like you were. 

MR. HOLFORD: I'm sure it did. So, let me 
start over. When you undertake a job to testify 
about warnings, of communication, adequacy, do you 
give any thought at all, as to whether you will take 
that particular job, as to the seriousness of the 
injury to the person and any likelihood, such as you 
can gather, that there really was a causal relation 
between the product and this person's injury? 

A. Mr. Holford, I'm sorry. Could you amplify 
that for me, please? I'm not sure I understand 
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exactly what you're asking. 

Q. (BY MR. HOLFORD) First of all, I ought to 
limit this to a case of personal injury from a 
product. And, secondly, I'm posing a case where 
there is a serious personal injury and there is 
probable, in your view, causal relation between the 
condition of the product and the injury to the 
person. And although you are not testifying on those 
matters, when you consider undertaking to testify 
about the warnings accompanying the product, do you 
consider those first two factors? 

MR. KACZYNSKI: I'm sorry, Doug. Now I'm 

confused. Are you asking whether he considers it in 
deciding whether to take the case or deciding what 
his testimony is about the warning? 

MR. HOLFORD: No. 

MR. KACZYNSKI: The former? 

MR. HOLFORD: Yes. Whether he decides to— 
Whether he considers those factors in deciding to 
take the case. 

MR. CRUSE, JR.: I object to the form as 

being unclear, vague. 

MR. HOLFORD: Don't answer unless you 

understand. 

A. I believe I understand. And my answer would 
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be, as I sit here now, no, I don't believe I've 
considered that as a criteria. 

Q. (BY MR. HOLFORD) All right. Was the San 
Jose matter a defense verdict? 

A. I don't believe so. I don't believe so. I 
don't remember the specifics of the outcome, but-- 

Q. The Plaintiff got some recovery? 

A. As I recall, yes, according to Mr. Crawford. 

Q. Do you remember if the Plaintiff's recovery 
was reduced to any extent because of the warnings 
issued? 

A. I don't know. 

Q. Did Mr. Crawford thank you for your-- Start 
over. Did Mr. Crawford tell you that your testimony 
was important after the case? 

A. I don't recall. 

Q. Do you believe that that case involved, I 
mean, in your opinion, a clear case of adequate 
warnings to the users? 

A. I'm trying to remember the specifics, Mr. 
Holford. In my opinion, it was-- Again, the 
warning, of course, did not appear on the product in 
a vacuum. I really looked at the whole communication 
process, the kind of training that had gone on, the 
providing of oral information from the employer. The 
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situation was unique in that there was no English 
spoken by anyone in this particular custodial 
service. They had, as I recall, taken the step of 
translating some of the MSDS, Material Safety Data 
Sheet, information on the bulletin board into 
Korean. 

As I recall the fact pattern, the gentleman who 
was injured was actually a by-stander. He was not 
operating the pump at the time, as I recall. But as 
the pump broke and the fluid squirted, it caught him 
at an oblique angle. 

Q. Was he standing by, though, because he was 
an employee of that Korean janitorial service? 

A. Yes. 

Q. So, he was where he was supposed to be, in 
other words or he wasn't where he wasn't supposed to 
be? 

MR. KACZYNSKI: I object to the form. 

A. I don't recall, Mr. Holford, what his 
assignment at that moment was, but he was certainly 
in the vicinity and was injured, yes. 

Q. (BY MR. HOLFORD) And what was the name of 
that company, your company there? 

A. I don't recall. It was a janitorial 
service. I don't remember who manufactured the 
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1 

product at this point. 

2 

Q. But you said at one point they translated 

3 

some of the MSDS into Korean. 

4 

A. As I recall, the Korean owners of the 

5 

custodial service-- 

6 

Q. Did that? 

7 

A. Yes. Yes. 

8 

Q. Not the company you spoke for? I mean, the 

9 

company you spoke for had the warnings only in 

10 

English; is that right? 

11 

A. I believe Mr. Crawford was working on behalf 

12 

of the manufacturer, as I recall. 

13 

Q. And, I mean, that manufacturer had their 

14 

warnings on this product, the cleaning solvent, only 

15 

in English? 

16 

A. Yes. 

17 

Q. Do you remember the dollar value of the 

18 

verdict in that case? 

m 

A. No, sir, I don't. 

20 

Q. Approximately? Was it a smaller amount or 

2 1 

was it a large amount? 

22 

MR. RILEY: Object to the form. 

23 

A. I don't remember the amount at all, Mr. 

24 

Holford. 

25 

Q. (BY MR. HOLFORD) What was the fourth case? 
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1 

A. Fourth case would have been back here in 

2 

Oklahoma in Guthrie, Oklahoma. The attorney I worked 

3 

with is a gentleman by the name of Kenneth Coe, 

4 

C-o-e. 

5 

Q. Is he a named partner? 

6 

A. I believe he's a sole practitioner. 

7 

Q. Is he in Guthrie? 

8 

A. No, sir. He offices in Oklahoma City. 

9 

Q. And what was that product? 


A. Mr. Coe represented the Plaintiffs in this 

11 

case. The product was hydraulic fluid. 

12 

Q. Do you remember the name of the party that 

13 

was injured? 

14 

A. I'm sorry, I don't. 

15 

Q. Do you remember the name of the 

16 

manufacturer? 

17 

A. Phillips Petroleum. 

18 

Q. So, you undertook to testify on the 

19 

Plaintiff's side against Phillips Petroleum? 

20 

A. That's correct. 

21 

Q. In Oklahoma? This is Oklahoma? 

22 

A. Yes, sir. 

23 

Q. Did you give-- 

24 

MR. KACZYNSKI: Surprised they didn't run 

25 

him out of the state. 
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MR. HOLFORD: Did you give any consider¬ 

ation-- Did that matter to you that this was 
Phillips Petroleum that you were testifying against? 

A. Matter in what sense? I'm not sure — 

Q. (BY MR. HOLFORD) Matter to you in deciding 
to undertake the job? Did you consider that at all 
that this was Phillips Petroleum you were going to be 
testifying against? 

A. I'm not sure I understand. Why would I 
consider them? 

Q. I'm not suggesting there's a reason. I'm 
just asking the question. Did you— 

A. I gave it no thought, in terms of — 

Q. It didn't matter if it was Phillips 
Petroleum or ABC Petroleum in Little Town, Oklahoma, 
in other words? 

A. No, sir. 

Q. I mean, I'm correct? Is my statement 
correct? 

A. Yes. 

Q. So, what was the point of your testimony 
there ? 

A. That I believe there should have been a 
warning on the product. 

Q. Was there any at all? 
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A. Not that I recall. 

Q. So, how did-- Did this injure someone? 

A. Yes, it did. 

Q. And in what way? 

A. Well, the gentleman ended up losing, I 
believe, a thumb and part of a forefinger. 

Q. What did the fluid do? 

A. The fluid became injected into his hand. 

Q. By a pumping action? 

A. Similar, Mr. Holford, yes. As I remember 
the facts, it was a young farmer. He was checking 
the hydraulic fluid in his tractor. And he did so, 
apparently, by putting his hand underneath and 
feeling along. And there apparently was a pinhole 
and the fluid was injected into either his thumb or 
index finger. 

Q. And what was it about the hydraulic fluid 
that, in your opinion, should have been warned about? 

A. Interestingly, it was not about the fluid 
itself. My understanding is that the fluid itself is 
benign. Even if one were to ingest it, you know, it 
certainly wouldn't be lethal. But under the 
circumstances in which it was injected and then in 
this case infection set in and ultimately he, as I 
say, ended up losing the digits of his hand. 
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1 

Q. What was it, if anything, different about 

2 

the Phillips Petroleum hydraulic fluid in the line 

3 

that made it act any differently than any other 

4 

hydraulic fluid? 

5 

A. I don't expect anything unique to the fluid 

6 

itself. 

7 

Q. Phillips Petroleum was-- What was the 

8 

result of that, I should say? 

9 

A. A verdict for the Plaintiff. 

10 

Q. What was the warning that you opined should 

11 

have been given? 

12 

A. I don't believe I specified the actual 

13 

warning language. But it was my opinion that 

14 

remedial action, under the conditions of being 

15 

injected with a fluid, should have appeared on the 

16 

can. 

17 

Q. Okay. So, the person that had the fluid 

18 

injected into his hand, in other words, not being 

19 

informed, didn't take adequate steps to prevent the 

20 

infection, in other words? 

21 

A. That's correct. 

22 

Q. And that was what would have been avoided by 

23 

adequate warnings? 

24 

A. In that case, I believed, yes. 

25 

Q. So, the warning would have to have been 
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something like, if using this product you end up 
getting it injected into you, you need to take 
immediate attention to clean it out and avoid 
infection; is that something like that? 

A. Or it's-- That would certainly be one 
approached. It's something I would want to test out, 
obviously, in terms if I was being asked to design a 
label for Phillips Petroleum. But it would address 
the issue, yes, of something along those lines, in 
case of injection, as an minimum, certainly to seek, 

I would think, the help of a physician. 

Q. And did you come to have any understanding 
of how often or how likely it was that hydraulic 
fluid would get injected into a person? 

A. No, sir. In reviewing some of the 
literature, coincidentally, the chief medical officer 
from Phillips Petroleum had written an article or two 
regarding potential for the injection of hydraulic 
fluid and the possible subsequent effects of that. 

Q. Did Mr. Coe have that at trial, that memo or 
whatever? 

A. It was a published article, Mr. Holford, and 
I don't recall-- 

Q. Okay. 

A. —whether I found it in trying to learn more 
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about the product and its use. I'm not sure. 

Q. All right. Do you know if that award to 
that Plaintiff was paid or was it reversed on 
appeal? Do you know? 

A. I don't know. 

Q. Then, you have one more; is that right? 

A. Yes, sir. I testified at trial actually 
earlier this year-- I beg your pardon --late last 
year. 

Q. What was the year of the Guthrie, Oklahoma 

case ? 

A. I'd be estimating, Mr. Holford. Probably 
1989 or '90, perhaps. 

Q. So, then you had three or four years before 
your next one, next case; is that right? 

A. In terms of trial-- testifying at trial? 

Q. Yes. 

A. Yes, sir. 

Q. And where was that? 

A. As I say, that would have been recently in 
the state of Texas. 

Q. What city? 

A. I believe Houston. 

Q. Do you remember the name of the judge? 

A. No, sir, I don't. 
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Q. 

Was it in federal or state court? 


A. 

I'm not sure, Mr. Holford. 


Q. 

Was it on Russ Street or Fannin? 


A. 

It was on Fannin, as I recall. 


Q. 

Okay. Well, there are about twenty-five 

state district judges, so I don't know that we can 

pin 

that 

down. Was it a man or a woman? 


A. 

It was a man. 


Q. 

All right. Who hired you for that? 


A. 

Kevin O'Malley. 


Q. 

Houston lawyer? 


A. 

Yes, sir. 


Q. 

Do you remember the firm he's with? 


A. 

Mithoff and Jacks. 


Q. 

So, were you for the Plaintiffs again? 


A. 

In that case I was, yes, sir. 


Q. 

And what happened there? I'll restate 

that 

. What was the product involved there? 


A. 

A dry-cleaning bag. 


Q- 

One of those plastic bags? 


A. 

Yes, sir. 


Q. 

Oh, was this a baby? 


A. 

Yes, sir. 


Q. 

How old? 


A. 

Just a few months, as I recall, six or seven 
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months old. 


Q. 

Death? 


A. 

Yes, sir. 


Q. 

And you were brought in to 

testify to 

warnings 

? 


A. 

Yes, sir. 


Q. 

Were there any? 


A. 

Yes. Well, yes. 


Q. 

But your opinion was they 

were inadequate? 

A. 

That's correct. 


Q. 

Was there any culpability 

on the parents' 

found here that you can recall? 



MR. KACZYNSKI: Object to 

the form. Do you 

mean — 




MR. HOLFORD: In the death 

of the baby. 


MR. KACZYNSKI: I mean, in 

whose opinion. 

the jury 

's or his? 



MR. HOLFORD: Well, all right. 


MR. RILEY: You mean, found in the verdict; 

is that 

what you're asking? 



MR. HOLFORD: I'm sorry. 

That's right. 

A. 

I'm not sure how the verdict was rendered. 

Q. 

(BY MR. HOLFORD) Was it a 

Plaintiff's 

verdict? 



A. 

No. I don't believe so. 
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Q. Were the-- 

A. I think, Mr. Holford, I'm perfectly willing 
to answer as many questions as I can. I believe that 
this one, I believe, is under appeal or so I'm not 
sure how far I can go in specifics. 

Q. Well, do you remember the name of the 
parties in this case? 

A. Yes, sir. Laura Denise Davis. 

Q. Laura Denise Davis as Plaintiff? 

A. No. She, I believe-- At least, that's how 
I have it styled. She, I believe, is the baby 
sister, if I recall. 

Q. Oh, I see. And the baby was with the 
baby-sitter when this happened? 

A. That's correct. 

Q . I see. 

A. But I honestly don't recall, Mr. Holford. 
That may be the mother's name. I'm not sure. 

Q. Well, was it styled some name as next friend 
of the baby's name? 

A. I don't recall, Mr. Holford. 

Q. You don't recall any company name in the 

case ? 

A. The manufacturer of the bags, I believe, was 
Sigma, I believe. That may have been a holding 
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company, but I recall the name Sigma. 

Q. C-i-g-m-a? 

A. S-i-g-m-a, as in the Greek letter sigma. 

Q. So, Laura Denise Davis is the only name in 
the style you can recall? 

A. It's the only one I recall, yes. 

Q. Do you remember the month in '93 that you 
testified? 

A. I don't, Mr. Holford. It would have been 
late last year. 

Q. So, your recall is that the jury rendered a 
verdict for the defense and the Plaintiffs have 
appealed this? 

A. That's my impression, yes. 

Q. Were you deposed in the Fort Collins, 
Colorado case? 

A. I don't believe so. At least, if I was, I 
don't recall it. 

Q. The San Jose, California case, were you 
deposed? 

A. Yes. 

Q. Guthrie, Oklahoma case? 

A. Yes. 

Q. And the Houston case? 

A. Yes. 
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Q. Did any of the depositions you've given in 
these five cases go more than a day? 

A. No. 

Q. Now, have you then given me all of the cases 
in which you have been retained as a testifying 
expert? 

A. If I understand your question, probably 

not. 

Q. Okay. 

A. In other words, I have been deposed on other 
occasions and have not testified at trial. 

Q. Okay. Let's get those. How many times has 
that been the case? 

A. I would estimate, Mr. Holford, since 1985, 
probably forty. 

Q. So, in those cases, you were retained to 
testify and you've been deposed, but the case just 
hasn't reached trial yet; is that correct? 

MR. KACZYNSKI: Objection. Go ahead. 

A. I was going to say, I'm not sure, Mr. 
Holford. I think that would probably describe the 
majority of them as I sit here, yes. 

Q. (BY MR. HOLFORD) Well, in the ones in which 
that's not true, what was your understanding of what 
you were retained for? 
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A. I can't think of any exceptions to that as I 
sit here. 

Q. I mean, you understand if you're retained 
just as a consulting expert, then your name's not 
given and you're not going to be deposed, do you 
understand? Is that your understanding? 

A. Yes . 

Q. Have you been retained as a consulting only 
expert in the past? 

A. On occasion, perhaps. I can think of only 
one as I sit here, but yes. 

Q. And I mean in an active litigation. 

A. Yes. I do recall one such instance. 

Q. Are you listed with any expert providing 
firms or-- I don't know what to call them. 

A. I don't either. I'm not. 

Q. You're not. Okay. In every instance in 
which you've been asked to testify as an expert, 
you've been contacted personally and not through some 
other agency? 

A. Yes. 

Q. Do you put out anything to get your name 
around as availability as an expert? 

A. No, sir. 

Q. Have all of these about forty instances of 
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your being retained as a testifying expert and being 
deposed, were those depositions all after 1985? 

A. Yes, sir. If that was the year that-- I 
believe that's when I first started this work, would 
have been in 1985, yes. 

Q. Well, at that time in 1985, did you just 
make a decision that you would offer yourself as a 
testifying expert? 

A. Not exactly. What precipitated, I guess, my 
work in this area, I had-- As I recall, I had given 
a presentation on the application of communication 
theory to the issue of warnings and I had given the 
presentation. And after that, an attorney here in 
Tulsa approached me and said that he had a case that 
he would like for me to take a look at some of the 
materials from. 

Q. Where did you make that presentation? 

A. It was here in the state. There is a resort 
area called Shangri-La north of Tulsa. I believe it 
was up there. 

Q. It's near Tulsa? 

A. About an hour and a half north, driving 

time. 

Q. Was that an invited presentation? 

A. Yes, it was. 
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Q. Who invited you? 

A. An attorney here in Tulsa. 

Q. So, it was like a legal seminar? 

A. As I recall, it was a group of attorneys and 
their spouses for a two or three day meeting of some 
type. 

Q. Attorneys and their spouses in some type of 
organization? 

A. They were in some sort of-- It was a formal 
meeting, in answer to your question, yes. 

Q. Was there a name given to this group of 
attorneys and their spouses? 

A. I don't recall. They were all from 
Oklahoma, so it may have been, perhaps, the Oklahoma 
Bar Association. 

Q. Oh, that many attorneys and their spouses, 
you mean? 

A. There were-- As I recall, the audience was 
probably fifty or sixty, perhaps, something like 
that. 

Q. So, might have been Oklahoma City Bar 
Association or Tulsa Bar Association? 

A. I remember that there were attorneys there 
from elsewhere in the state outside of Tulsa. 

Q. Do you remember the date of this 
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1 

presentation? 

2 

A. Probably in late 1984, I would think. 

3 

Q. Is it on your CV? 

4 

A. I'm not sure if it's listed there or not. 

5 

Mr. Holford. 

6 

Q. And do you remember the name of the attorney 

7 

that called you to invite you to that? 

8 

A. Gentleman's name is John Woodard. 

9 

Q. Is he here in Tulsa? 

10 

A. I'm not sure if he's still here or not. He 

11 

was at that time, yes. 

12 

Q. You mean, he might have died or moved or 

13 

what? 

14 

A. I hope not. I just haven't seen John for 

15 

years, so I don't know. 

16 

Q. And what was the name of the attorney who 

17 

approached you after the presentation to take on a 

18 

case? 

m 

A. Michael Atkinson. 

20 

Q. Where is he? 

21 

A. Again, at that point, he was in Tulsa. I 

22 

assume is still here. 

23 

Q. Was Mr. Woodard a defense attorney? 

24 

A. I don't remember, Mr. Holford. I think he 

25 

does both sides of the docket. I'm not sure. 
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Q. Was he a solo practitioner? 

A. No. He's part of a firm here in Tulsa. 

Q. Named partner? 

A. I believe so, yes. 

Q. And Mr. Atkinson, is he a named partner? 

A. I believe he was a sole practitioner. 

Q. Do you know whether he was primarily 
Plaintiff or Defendant? 

A. I don't, sir. His case at that point 
happened to be assisting a Plaintiff. 

Q. Now, these forty or so cases, are they all 
over the country? 

A. Well, they're certainly in states other than 
Oklahoma, yes. 

Q. And there is a deposition for each of them 
that you've given? 

A. Yes. And, again, that's an estimate. 
Someplace between thirty-five and forty. And, yes, 
those would have been depositions. 

Q. Now, did any of these thirty-five to forty 
depositions involve tobacco? 

A. No, sir. 

MR. KACZYNSKI: You're the first. 

Q. (BY MR. HOLFORD) And did they all involve 
some product? 
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A. Probably not all, Mr. Holford. Some product 
or process, perhaps. 

Q. They all involved some product or process? 

A. I believe so, yes. 

Q. And if it was a process, it was one that was 
amenable to giving a warning concerning it? 

A. Warnings or instructions, yes. 

Q. And your opinions in all of these 
thirty-five or forty cases concern giving of warnings 
or adequacy of warnings about the product or process 
in question? 

MR. CRUSE, JR.: Object to the form. 

MR. HOLFORD: Is that correct? 

A. I believe that would be a fair character¬ 
ization, yes. The adequacy of warnings and/or 
instructions regarding products or processes, yes. 

Q. (BY MR. HOLFORD) All right. Did any of 
these thirty-five or forty cases involve products or 
processes that-- Start over. Did all of these 
thirty-five to forty cases involve injury to a 
person, as opposed to property? 

A. Yes, sir. They sometimes might involve 
both, but, yes, some sort of injury involved. 

Q. Now, the one case on which you consulted so 
far, is that also a product case or process case 
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involving the adequacy or just the giving of 
warnings ? 

A. That would have been one of the factors in 
the case, yes. 

Q. That's the factor you were involved on? 

A. That's correct. 

Q. And is that a tobacco case? 

A. No, sir. 

Q. Do you recall the product there? 

A. Yes, sir, the product — 

MR. RILEY: Just to caution you. Your role 
as a consultant in that case may by confidential. I 
don't know whether it is or not. But you may not be 
in a position to disclose the identity of the 
manufacturer or the specific name of the product. 
Avoid specific information, I think. I don't think 
you meant to ask that, Doug. 

MR. HOLFORD: Oh, yeah, I meant to ask 
that. That's probably all I was going to ask about 
it. I've got to know— 

MR. CRUSE, JR.: That's all? Then I don't 
need to say anything, because you cautioned him about 
not having to talk about where he consulted and now 
you're asking him about it. 

MR. HOLFORD: Well, I actually didn't say 
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1 

that in this deposition. 

2 

MR. RILEY: It was another deposition. 

3 

MR. CRUSE, JR.: I thought you said it at 

4 

the beginning of this one. 

5 

MR. HOLFORD: But it doesn't matter. Okay. 

6 

Doctor Richetto, I need to get an idea of just what 

7 

the product was in that or is in that case. 

8 

THE WITNESS: As I recall, the product would 

9 

have been some type of a hook or shackle being used 

10 

in a lifting capacity. 

11 

Q. (BY MR. HOLFORD) Okay. And you say-- Is 

12 

that case over? 

13 

A. I believe so. It's been some time ago. I'm 

14 

not positive of that. 

15 

Q. All right. That's fine. How old were you 

16 

when you first tried a cigarette? 

17 

A. As I recall, I would have been in the eighth 

18 

grade, so probably thirteen, perhaps. 

19 

Q. Thirteen or so? Was your first smoking 

20 

experience tobacco, I mean? 

21 

A. Yes, sir, it was. 

22 

Q. And, in fact, was a cigarette? 

23 

A. Yes. 

24 

Q. So, how much did you experiment? 

25 

A. As I recall, Mr. Holford, probably for a 
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1 

week of carrying a pack of cigarettes, as I recall. 

2 

Q. And then you-- And then what? Why did you 

3 

not continue? 

4 

A. I didn't like it. 

5 

Q. Do you have a CV? 

6 

A. Yes. 

7 

Q. You brought that in response to the 

8 

subpoena? 

9 

A. Yes. 

10 

Q. Now, you see we've marked your curriculum 

11 

vitae as Exhibit One? 

12 

A. Yes. 

13 

Q. Is this a complete CV? 

14 

A. Yes, sir, it is. 

15 

Q. Is it all true? 

16 

A. Yes. 

17 

Q. Were you in ROTC? 

18 

A. Yes, I was. 

19 

Q. For four years? 

20 

A. Yes, sir. 

21 

Q. That was in college then? 

22 

A. Yes . 

23 

Q. And what year did you-- You graduated in 

24 

1964? 

25 

A. Yes. 
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1 

Q. You had some active duty? 

2 

A. Yes. 

3 

Q. What were the dates of your active duty? 

4 

A. Essentially the years of 1969 and 1970. 

5 

Q. Sometime in January of '69? 

6 

A. Yes, sir. It was January of '69. 

7 

Q. And then for two years? 

8 

A. Yes. 

9 

Q. So, from 1964 to January '69, were you in 

10 

the reserves? 

11 

A. I'm not sure, technically, Mr. Holford, how 

12 

that works. I was being deferred while I completed 

13 

graduate school, but I went to no reserve meetings or 

14 

anything like that, no. 

15 

Q. And then you finished your graduate 

16 

education in 1969, what month? 

17 

A. The Ph.D would have been conferred in 

18 

January of '69. I did all the course work, the 

19 

dissertation, it would have been completed in the 

20 

year of '68. 

21 

Q. So, after you got your Ph.D, did you then 

2 2 

enter the-- 

23 

A. Went on active duty, yes. 

24 

Q. And that, essentially, was just deferred 

25 

from 1964 to that time in January of '69? 
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1 

A. Yes . 

2 

Q. That was an obligation you had on account of 

3 

your ROTC? 

4 

A. That's correct. 

5 

Q. Was your entry into active duty in January 

6 

1969 seen by the Army-- It was the Army, wasn't it? 

7 

A. Yes. 

8 

Q. --as an enlistment? 

9 

MR. KACZYNSKI: Object to the form. 

10 

MR. RILEY: Object to the form. 

11 

MR. HOLFORD: That is, a voluntary 

12 

enlistment? 

13 

A. I certainly volunteered for ROTC and then 

14 

Advanced ROTC. So, I guess in that sense it was 

15 

voluntary. 

16 

Q. (BY MR. HOLFORD) And at what rank did you 

17 

enter active duty? 

18 

A. I was a first lieutenant. 

19 

Q. If you had gone on active duty in 1964, what 

20 

would have been your rank? 

21 

A. Second lieutenant. 

22 

Q. So, did you do something between '64 and '69 

23 

to-- 

24 

A. No, sir. As I recall back then, there was 

25 

an automatic promotion, assuming one didn't do 
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anything wrong, in about three years time. So, I 
was-- I think I received notification of my 
promotion to first lieutenant probably in about 1967 
or so. 

Q. And you received some medals during your 
active duty? 

A. Well, I received the Army commendation medal 
on two occasions. I received a medal for meritorious 
service in Vietnam and I also received a bronze star. 

Q. Okay. What were each of the Army 
commendation medals for? 

A. One was for the work I had done at Fort 
Belvoir, Virginia. That was for work done as part of 
combat developments command. And then the second 
would have been, I believe, I received simply for 
service in Vietnam. 

Q. For having gone to Vietnam, in other words? 

A. Well, essentially, yes. 

Q. And did you mention a different medal for 
meritorious service? 

A. There was a special Vietnamese veterans 
medal that was, in fact, conferred, I believe, by the 
Republic of Vietnam. 

Q. And you mentioned a bronze star. 

A. Yes. 
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Q. What was that given for? 

A. For my service as project officer on an 
intelligence information system in Vietnam. 

Q. Am I correct? The bronze star is given 
either for valor in combat or for meritorious 
service ? 

A. Mine was not with a V. Mine was not for 
valor in combat. 

Q. It was another medal you got for meritorious 
service ? 

A. Correct. 

Q. So, do I fairly surmise that your two years 
of active duty involved desk work in the combat 
command at Fort Belvoir and in Vietnam developing 
theories and programs for combat; is that right? 

A. Not exactly. In combat developments 
command, I was asked to head up a small research 
team, essentially of second lieutenants, all of whom 
had advanced degrees in various disciplines. And the 
role there was to gather data and make long term 
projections of social and economic and political 
futures, if you will. And then-- 

Q. Where was that done? 

A. That was at Fort Belvoir and part-time at 
the Pentagon, with an eye toward any recommended 
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changes to what was called TO&E, Tables of 
Organization and Equipment. In other words, if we, 
for example, were to go to an all volunteer army, 
which was a possibility in those days, what would be 
the implications. In Vietnam, I was project officer 
on a system that monitored the activity of what were 
call RFPF, that was regional and popular forces. 

This was essentially paramilitary part of Vietnam. 
These would be men too old to be in the regular army 
or boys too young or those who were the sole provider 
for families or what have you. Their job was to 
develop perimeter guards at night. And what the 
system did was to monitor their combat activity, 
weapons exchange ratios, those kinds of data. My job 
was, on occasion, to, with a Vietnamese interpreter, 
go out into the field, ultimately into all four 
corridors of Vietnam, and through interviewing, try 
to validate the data that was being provided to us. 
So, a desk job, yes, in the overwhelming majority of 
time. I was probably in the field, perhaps, twenty 
percent of the time there. 

Q. Of your time in Vietnam? 

A. Yes, at most. 

Q. Did you ever become involved in any combat 
there in Vietnam? 


CALDWELL REPORTING, INC. 


http://legacyJibrary.u(^bed(i^i(li»fhB^Q7\8r0O)^pdtlustrydocuments.ucsf.edu/docs/mpgl0001 





49 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
2 1 
22 
23 
2 4 
25 


A. No, sir. 

Q. At the times you went out in the field, you 
went out to interview and find data, you went out and 
interviewed and found data and came back to your 
office without any other incident; is that right? 

A. I can recall flying over a border barrage 
and hitting an air pocket. And I can recall, 
certainly, shortly after going through a crossroads 
in a province having the senior project officer who 
was ambushed. But personally, no, I did not have 
any-- 

Q. So, my statement is correct for you 
personally? 

A. Yes. I did not fire a gun in anger, as they 

say. 

Q. Have any of the studies or other work 
described in Exhibit One, your CV, involved tobacco 
use? 


A. No, sir. 

Q. Have any of the studies or other work 
described in your CV involved nicotine dependence or 
addiction? 


A. No. 

Q. Now, on page three of Exhibit One is the 
paragraph titled expert witness consultation. Have 
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you described all of the instances of this expert 
witness consultation in your earlier testimony 
today? 

MR. KACZYNSKI: Do you want to look at the 
paragraph? 

A. I think that describes it, yes. 

Q. (BY MR. HOLFORD) All right. And under 
current research, are all of the manufacturers that 
is mentioned there listed on pages eight and nine of 
your CV under representative consultancies. 

A. No, sir, they're not. 

Q. What are the exceptions? I mean, are they 

many? 

A. Not a great deal, no. 

Q. Who is not listed there? 

MR. KACZYNSKI: Well, once again, are you at 
liberty to discuss who you're currently working for 
and consulting— 

A. Currently working for, no, sir. I am in the 
process right now of working for a client, but I have 
also worked for an additional client that is not 
listed here and have developed a warning for that 
client. 

Q. (BY MR. HOLFORD) First of all, who is that? 
So far, you're thinking of two exceptions to what I 
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stated? 

A. There would be-- I believe, Mr. Holford, 
there would be a total, as I sit here, of three 
organizations or companies for whom I have worked in 
the way of developing warnings that do not appear on 
this list. 

Q. All right. And you're saying-- Tell me the 
ones you think you can name. 

A. Okay. Those would be two. The first would 
be a company called Artograph. 

Q. What is that product or process? 

A. The product is of the same name. And it is 
an apparatus used by muralists in which a three- 
dimensional object is placed inside of a light 
housing, which is then projected on a drawing board 
or table, allowing him or her to trace the object. 

Q. What does it involve, like, a hot lamp? 

A. No, sir. It wasn't the heat of the lamp, it 
was-- The warning addressed the possibility when the 
light housing is off what's called the pedestal, if 
the pedestal has been left in a downward position but 
not locked in place, since the weight of the housing 
element is no longer there, if it gets bumped or 
otherwise triggered, the pedestal can come up with 
pretty significant speed and can strike a person 
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1 

nearby. 

2 

Q. Was that a litigation? 

3 

A. Oh, no, sir. 

4 

Q. Okay. Artograph came to you for your 

5 

warning consulting without having been sued about it; 

6 

is that right? 

7 

A. That's correct. 

8 

Q. Okay. And who is the other one? 

9 

A. The other one would be-- it's an 

10 

association, really --the Wire Rope, two words. 

11 

Technical Board. 

12 

Q. Kind of a trade association? 

13 

A. Yes. Actually, the technical board, I 

14 

guess, is a subset of that trade association, yes. 

15 

Q. And what are they working with? What are 

16 

you working with there? 

17 

A. Yes. The project the first stage, at least. 

18 

is completed. And I was engaged to develop and 

19 

conduct focus interviews around a warning to be 

20 

placed on wire rope. 

21 

Q. Wire rope? 

22 

A. Yes. 

23 

Q. Okay. Now then, you have one other that you 

24 

are working on that's not on this list? 

25 

A. That's correct. 
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Q. In your CV? 

A. Yes. 

Q. And is that in a litigation? 

A. No, sir. 

Q. What is that company and their product? 

A. I can certainly describe the product. I 
would prefer not to disclose-- 

Q. The product. 

A. The product is a barbecue grill. 

Q. I think it's not privileged, but I'll settle 
for the barbecue grill. 

A. All right, sir. 

Q. It may be you have a confidentiality 
agreement with this company, but we have a protective 
order in this case that restricts dissemination of 
any of the matter and that's why I think it's 
probably not privileged, as far as the case goes, but 
I'm not going to push you if I don't need it. Okay? 
Now, what have you-- I saw Miller Brewing Company on 
your CV. What did you do for them? 

A. It's been some time ago. I believe I 
facilitated what we call a team building session for 
a general manager of one of their breweries. 

Q. You consulted on the whole construction 
project? 
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A. No, sir. I said I facilitated what we 
called a team building session, essentially a weekend 
meeting, in which I gathered information about how 
the team was working in their estimation and would 
provide feedback based upon those surveys and 
interviews that I conducted. 

Q. So, that was communication within a company, 
but not involving a product or process? 

A. That's correct. 

Q. What did you do for the Federal Aviation 
Commission? 

A. Federal Aviation Administration, FAA? 

Q. Yes. Administration. 

A. We had worked with air traffic controllers 
and their supervisors regarding improving 
communication from management to employees, as I 
recall. 

Q. All right. And what about the Federal Trade 
Commission? 

A. Federal Trade Commission was a training 
program done a couple of times under the auspices of 
the Graduate School of Business at the University of 
Michigan. I served for about eight years as an 
adjunct faculty member there. As I recall that 
project, Mr. Holford, we went in, conducted a series 
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of interviews with members of the Federal Trade 
Commission, tried to identify training needs, 
primarily in the communication area, which would have 
been my contribution, and then designed, as I recall, 
a one or two day seminar to try to deal with what we 
considered to be the issues that they were most 
concerned about. 

Q. Did your work with the Federal Trade 
Commission involve any products which were under 
consideration by the Federal Trade Commission as to 
whether they were safe and effective? 

A. No. 

Q. That's the FDA. Back up. Okay. So, your 
work for the Federal Trade Commission involved, 
again, intercompany communication rather than the 
primary mission of the commission? 

MR. RILEY: Object to the form. 

MR. BIERSTEKER: Object to form. 

A. The answer would be yes. 

Q. (BY MR. HOLFORD) And what did you do for the 
State of Oklahoma? 

A. The State of Oklahoma, I conducted, I 
believe, a series of workshops on performance 
appraisal, how to provide feedback to individuals as 
part of the appraisal process. 
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1 

Q. Do you recall the old Terry Thomas film on 

2 

efficiency experts for a company? 

3 

A. No, sir, I don't. 

4 

MR. KACZYNSKI: And why not? 

5 

Q. (BY MR. HOLFORD) Have you done any work for 

6 

any tobacco company, other than this one, that you've 

7 

not yet disclosed? 

8 

MR. RILEY: Object to the form. 

9 

MR. KACZYNSKI: This case or-- 

10 

MR. HOLFORD: Other than this case, have you 

11 

done any work for any tobacco company that you've not 

12 

yet disclosed? 

13 

A. I have worked for attorneys who have 

m 

represented tobacco companies, yes, if that's your 

15 

question. 

16 

Q. (BY MR. HOLFORD) Yes. How many times? 

17 

MR. RILEY: Object to the form of the 

18 

question. 

19 

A. I have been involved, Mr. Holford, I 

20 

believe, in two cases in addition to the present. 

21 

Q. (BY MR. HOLFORD) When did any tobacco 

22 

company or their attorneys first become aware of you 

23 

that you know of? 

24 

MR. KACZYNSKI: Object to the form. 

25 

MR. RILEY: Object to the form. 
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A. I'm guessing. Perhaps four years ago. 

Q. (BY MR. HOLFORD) Who contacted you? 

A. I believe the first contact was by Mr. Allen 
Purvis. 

Q. Is that A-l-a-n? 

MR. KACZYNSKI: A-l-l-e-n. 

MR. HOLFORD: Do you remember what firm he 

was with? 

A. Mr. Purvis, I believe, was and is still with 
Shook, Hardy and Bacon in Kansas City. 

Q. (BY MR. HOLFORD) Do you remember what 
company he was representing? 

A. No, sir, I don't. 

Q. If I mention The Tobacco Institute or The 
Council for Tobacco Research, was it either of those 
that you can recall? 

A. I can't recall, Mr. Holford. That doesn't 
sound right. I believe it was a manufacturer, but 
I'm not sure. 

Q. And do you know how Mr. Purvis got your 

name ? 

A. I don't. I expect that I have two 
colleagues who know my work, at least two who know my 
work in this area. One would have been a Doctor 
Donald Porterfield. 
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Q. Would you spell that? 

A. P-o-r-t-e-r-f-i-e-l-d, Doctor Porterfield. 

Q. Where is he? 

A. Unfortunately, he's deceased. He was in San 
Antonio. 


Q. And there was another? 

A. Doctor Gerald Goldhaber, G-o-l-d-h-a-b-e-r. 
Q. Are these both medical doctors? 

A. No, sir. Both Ph.D's in communication. 

Q. Oh, I see. Where is Doctor Goldhaber? 

A. Doctor Goldhaber is at the-- 

MR. RILEY: Object to the form. 

A. --State University of New York at Buffalo 
and has a firm, I believe, Goldhaber Research 
Associates. 


Q. (BY MR. HOLFORD) Now, how is it that you 
expect that Doctors Porterfied and Goldhaber caused 
Mr. Purvis to call you? 

MR. KACZYNSKI: Object to the form. 

A. As I say, Mr. Holford, I've not been asked 
this question before, frankly, so I'm speculating 
that that was the source. I don't think I ever did 
ask Mr. Purvis exactly how he got my name. 

Q. (BY MR. HOLFORD) He just called you one day? 

A. Yes, sir. Literally. I had done work over 
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the years for both Doctor Porterfield and Doctor 
Goldhaber, both of whom I believe had worked in this 
area sometime previous to my working. 

Q. This area meaning tobacco cases? 

A. No, sir. This area meaning warnings, 
instructions. 

Q. I'm sorry. So, what did Mr. Purvis want you 
to do? 

MR. RILEY: Object to the form. 

A. Initially, as I recall, I think simply to 
become familiar with issues, I guess, in this type of 
litigation. As I recall the first discussion, I 
don't believe I was asked to review anything 
particularly, Mr. Holford, or anything like that. 

Q. (BY MR. HOLFORD) Well, how were you supposed 
to become familiar with issues if you didn't have 
anything to review? 

A. Well, ultimately, I was, in fact, sent 
materials. 

Q. What type of thing were you sent? 

A. I believe I had looked at depositions in the 
case that was styled Cipollone. 

Q. Was that it, the Cipollone depositions? 

A. Yes. 

Q. Was it your understanding-- Did you testify 
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in the Cipollone case? 

A. No, sir. 

Q. No. You gave me your five. Yeah. Did you 

ever have the understanding that you might testify in 
the Cipollone case? 

A. No, sir. 

Q. So, those depositions were presented to you 

as typical-- Start over. Whose depositions were 
they? Were they experts or were they the Plaintiffs? 

A. No. As I recall, I believe they were 
Plaintiff s. 

Q. So, were they presented to you as 
depositions of a typical smoking situation? 

MR. RILEY: Object to the form. 

A. I don't recall how they were characterized. 

Q. (BY MR. HOLFORD) You did read them? 

A. Yes. I scanned them, yes. 

Q. Now, was what we've described here where Mr. 
Purvis called you and sent you Cipollone depositions, 
was that one of the two instances that you initially 
mentioned of having worked for attorneys for tobacco 
companies on two cases? 

A. No, sir. 

Q. Let me get back to that. What are those two 
cases? 
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1 

A. Those would have been-- The first one is 

2 

styled Haines, H-a-i-n-e-s. 

3 

Q. I know it. 

4 

A. All right. And the second one, Kueper, 

5 

K-u-e-p-e-r. Charles Kueper. 

6 

Q. That went to trial. 

7 

A. Yes, sir, it-did. 

8 

Q. Did you testify there? 

9 

A. No, I did not. 

10 

Q. That was in Missouri, I think. 

11 

MR. KACZYNSKI: Belleville Illinois. 

12 

MR. HOLFORD: Belleville, Illinois, yeah. 

13 

Okay. Now, in both the Haines case and the Kueper 

14 

case, did you review materials? 

15 

A. Yes, I did. 

16 

Q. Did you ever give a deposition? 

17 

A. No, sir. 

18 

Q. Did you give opinions to whoever hired you? 

19 

A. Yes. 

20 

Q. To your knowledge, were those opinions that 

21 

you gave ever published over to the other side? 

22 

A. I assume they were in Kueper. 

23 

Q. Why do you assume that? 

24 

A. Because I can recall, in fact, being on site 

25 

prepared to testify should that be necessary or 
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1 

appropriate. 

2 

Q. On site at the trial? 

3 

A. Yes. 

4 

Q. Who were you working with in the Kueper 

5 

case? 

6 

A. I was working with the Jones-Day law firm. 

7 

Q. Do you remember the name of the attorney who 

8 

was your primary contact? 

9 

A. I worked with-- I guess my primary contact 

10 

was Mr. Kaczynski. 

11 

Q. The fellow on your right here, right? 

12 

A. Yes. 

13 

Q. And who did you work for in the Haines 

14 

case? 

15 

A. Mr. James Kearney, K-e-a-r-n-e-y, I believe. 

16 

is the primary consult. 

17 

Q. Do you know his firm? 

18 

A. Presently with Mudge-Rose. 

19 

Q. Guthrie and maybe something? 

20 

A. Sounds right, yes, sir. 

21 

Q. Okay. Do you know what tobacco company Mr. 

22 

Kearney's firm was representing? 

23 

A. I honestly don't recall, Mr. Holford. I 

24 

certainly would have it in my files. I don't know 

25 

which of the tobacco companies it was. It seems to 
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me there may have been more than one involved. 

Q. Now, do you know the Haines case is still 
pending? 

A. That's my understanding, yes, sir. I've not 
heard anything about it for some time. 

Q. That's because it's on appeal. Do you 
consider that your work in the Haines case is over? 

A. I really don't know. 

Q. And do you know whether or not your opinions 
in the Haines-- that you gave to Mr. Kearney in the 
Haines case— That's true, right? You looked at 
materials and gave opinions to Mr. Kearney? 

A. I believe we have discussed opinions, yes. 

Q. Do you know whether any of those opinions 
were given over to the other side? 

A. No, sir, I don't. 

Q. Do you know that they weren't? 

A. No. 

Q. Do you know whether or not the Plaintiffs in 
Haines know of your involvement in that case? 

A. I believe Mr. Kearney or one of the 
attorneys indicated that I had been designated as an 
expert witness. 

Q. And you were designated in Kueper? 

A. Yes. 
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Q. Now, what were your opinions in the Haines 
case-- 

MR. KACZYNSKI: Object to the form. 

MR. RILEY: Object to the form. 

Q. (BY MR. HOLFORD) --that you gave to or 
discussed with Mr. Kearney? 

MR. RILEY: Same objection. 

A. I don't recall the specifics, Mr. Holford. 

My opinion is, in general terms, is that in this 
instance, Mr. Peter Rossi had been adequately 
informed regarding the potential health hazards of 
smoking, including the possibility of fatal 
consequences. 

Q. (BY MR. HOLFORD) Did you ever meet Peter 
Rossi? 

A. No, sir. 

Q. Was he, in fact, dead by the time you got in 
the case? 

A. I don't recall, Mr. Holford. 

Q. Did you review his deposition or did he have 

one? 

A. I haven't looked at that file for some 
time. I don't recall. 

Q. Was your opinion in that case that Mr. Peter 
Rossi knew of warnings of risk of death and disease 
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and that he subjectively understood them and that he 
went on and smoked anyway? 

A. That probably describes the essence of my 
opinion, yes. My opinion, though, included not just 
warning information-- Well, I take that back. Not 
certainly just warning labels, but in this case a 
significant number of sources who had provided that 
same warning message on a consistent basis throughout 
much of his life. 

Q. And you concluded that since these various 
warnings had been given to him that he, disregarding 
those warnings, voluntarily made a choice to go ahead 
and smoke and incur the risks; is that what you 
concluded? 

MR. RILEY: Object to the form. 

MR. KACZYNSKI: Object to the form. 

A. It's been awhile since I've looked at his 
testimony. I believed that, yes, based upon the 
feedback as part of the communication model from 
either Mr. Rossi personally and/or people close to 
him that I was of the opinion that, yes, he was well 
aware of the hazards involved and, yes, continued to 
smoke, made a choice to smoke. 

Q. (BY MR. HOLFORD) All right. But did you 
also form the opinion that his continuing to smoke 
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1 

was a voluntary choice of his? 

2 

A. Yes. Voluntary in the sense of having, one. 

3 

been aware of the hazards and, two, the behavior 

4 

continuing, yes. 

5 

Q. So, have you named all the factors that went 

6 

into your forming that opinion? 

7 

MR. BIERSTEKER: Object to the form. 

8 

MR. RILEY: Object to the form. 

9 

A. I'm not sure, Mr. Holford, without-- 

10 

Q. (BY MR. HOLFORD) Well, that over his life he 

11 

received the warnings, both from warnings on the 

12 

packs and from people telling him, and that he 

13 

nonetheless continued to smoke. Were there any other 

14 

factors than those in the opinions that you formed? 

15 

A. Not that I recall sitting here, no. 

16 

Q. So, any smoker-- I'll ask another 

17 

question. Was it the similar thing in the Kueper 

18 

case ? 

19 

MR. KACZYNSKI: Object to the form. 

20 

A. By "similar thing"? 

21 

Q. (BY MR. HOLFORD) Well, what did you— What 

22 

evidence did you have in the Kueper case? 

23 

MR. KACZYNSKI: Object to the form. About 

24 

what ? 

25 

MR. HOLFORD: Well, about the opinions he 
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was giving. 

A. The evidence that I relied on, Mr. Holford, 
would have been deposition testimony from Mr. Kueper 
and others around him, from a review of printed 
sources of information that, according to others 
around him, Mr. Kueper read and was exposed to it. 

Q. (BY MR. HOLFORD) And did you form the same 
opinions as you did with Mr. Rossi? 

MR. KACZYNSKI: Object to the form. 

A. Essentially, the opinions that Mr. Kueper, 
like Mr. Rossi, had been adequately informed 
regarding the hazards of smoking, yes. 

MR. HOLFORD: Okay. And so in these two 
cases, both of Mr. Rossi and Mr. Kueper, seeing 
evidence that they received warnings during their 
smoking life and nonetheless continued to smoke, on 
that evidence alone, you concluded that they had made 
a voluntary choice to continue smoking and undertook 
the risks of disease and death involved in that. 

MR. KACZYNSKI: Object to the form. 

MR. HOLFORD: Is that true? 

A. I'm not sure, Mr. Holford, if I can add to 
what I've shared before. Obviously, the opinion with 
Mr. Kueper and Mr. Rossi that indeed throughout much 
of their lives they had received consistent messages 
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from credible sources regarding the harmful 
consequences of smoking and, yes, consciously decided 
to continue that. 

Q. (BY MR. HOLFORD) You concluded that from the 
fact that they did continue. 

MR. KACZYNSKI: Objection. 

A. I concluded, Mr. Holford, that they had 
received consistent messages regarding the harmful 
consequences of smoking and then made the decision to 
continue smoking, yes. 

Q. (BY MR. HOLFORD) In your opinion, that's 
what happened, right? 

A. Yes. I offered that opinion, yes. 

Q. Further, based just on that information, 
your opinion was that their smoking was a voluntary 
choice, right? 

MR. KACZYNSKI: Object to the form. 

A. They chose to continue to smoke, yes. 

Q. (BY MR. HOLFORD) Was it further your opinion 
that their continuing to smoke was a voluntary and 
unreasonable choice? 

MR. KACZYNSKI: Object to the form. 

A. Voluntary, Mr. Holford, in the sense, yes, 
they made a conscious decision to continue to smoke. 
And if I-- Could you amplify "unreasonable" for me? 
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Q. (BY MR. HOLFORD) Yes. Well, do you think 
that their choice was voluntary and yet was 
reasonable, given all their circumstances? 

MR. RILEY: Object to the form. Calls for a 
legal conclusion. 

A. And by "all their circumstances," Mr. 
Holford, you mean-- 

Q. (BY MR. HOLFORD) What you've recounted. 

A. I'm not sure. Would you start once more, 
please? I want to make sure I understand exactly 
what you're asking. 

Q. (BY MR. HOLFORD) Yes. And in response to 
the objection of the legal conclusion, are you aware 
of the assumption of risk defense in litigation? 

A. I've heard that term, sir. I don't know 
what it implies. 

Q. Do you know whether or not it is defined as, 
in the face of the risks, making a voluntary and 
unreasonable choice to undertake it? Have you heard 
that? 

A. I've not heard that language, no. 

Q. So, you didn't form any conclusion in the 
Rossi and Kueper instances of whether their 
continuing to smoke in the face of the warnings was 
reasonable or unreasonable; is that right? 
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A. I've not really thought about that term, Mr. 
Holford, reasonable or unreasonable. 

Q. So, therefore, you didn't make any 
conclusion about that in either the Haines or Kueper 
cases, right? 

A. I certainly never used that language. 

Again, to make sure you and I are communicating, I 
was of the opinion that, coincidentally, both of 
these were bright, informed people who received 
information, understood the information, made the 
conscious decision to continue smoking. Now, whether 
that's reasonable or unreasonable behavior, I suppose 
would be sort of in the eye of the beholder. On the 
one hand, if I've gotten information and filtered it 
and made a decision, for me that might be quite 
reasonable. 

Q. So, as you sit here today and look back on 
the Haines and Kueper cases, your opinion is is that 
Mr. Rossi's and Mr. Kueper's continuing to smoke in 
the face of the warnings was a voluntary choice, but 
was also a reasonable choice? 

MR. KACZYNSKI: Objection. He didn't say 

that. 

MR. RILEY: You're trying to put words in 

his mouth. 
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A. Again, Mr. Holford, I'm frankly not familiar 
with using the terms reasonable or unreasonable. I 
sense, rightly or wrongly, that that may be a term of 
art in the legal profession. 

Q. (BY MR. HOLFORD) Okay. So, as you sit here 
today, your recall is that in the Haines and Kueper 
cases you made no opinion, you came to no opinion, 
about Mr. Rossi's and Mr. Kueper's smoking, 
continuing to smoke, was reasonable or unreasonable; 
is that right? 

A. Essentially, yes. I didn't think of their 
behavior in that context. 

Q. All right. Now, have we discussed all the 
tobacco matters in which you've been contacted before 
this case? 

A. I believe so, yes. Mr. Holford, would you 
mind if we took just a brief break? 

MR. HOLFORD: No. 

(AFTER RECESS) 

Q. (BY MR. HOLFORD) Now, I understood that 
concerning Mr. Allen Purvis that somewhere he got 
your name and he called you and that he sent you some 
of the Cipollone Plaintiff's depositions that you 
read; is that correct? 

A. Yes. 
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1 

Q. Okay. Now, did anything further that you 

2 

know of come of dealing with Mr. Purvis? 

3 

A. Well, I remember receiving, Mr. Holford, 

4 

some other, probably expert depositions, out of that 

5 

that came later then after the Plaintiffs, which I, 

6 

again, scanned. 

7 

Q. The Cipollone experts? 

8 

A. Yes, sir. I'm sorry. 

9 

Q. Richard Pollay? 

10 

A. I believe I saw that deposition from Doctor 

11 

Pollay and I believe there was an advertisement for 

12 

Doctor Cohen, I believe. 

m 

Q. Okay. 

14 

A. I recall looking at those. 

15 

Q. Any others you recall? 

16 

A. No, sir. 

17 

Q. All right. Anything further with Mr. 

18 

Purvis ? 

19 

A. In terms of reviewing materials? 

20 

Q. Any work with Mr. Purvis directly? 

21 

A. Well, I would see Mr. Purvis-- I saw Mr. 

22 

Purvis, perhaps, on three or four occasions after 

23 

that, half dozen, perhaps. 

24 

Q. Did they all have to do with Cipollone? 

25 

A. Some had to do, as I recall, with Cipollone, 
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others, I believe, was really more in terms of 
getting to know me and my background and 
understanding the kind of work I do. 

Q. Well, do you know, did he provide you to Mr. 
Kearney and Mr. Kaczynski? 

MR. KACZYNSKI: Object to the form. 

A. I don't know how my name was provided to 
them, Mr. Holford. 

Q. (BY MR. HOLFORD) Well, in those instances, 
did Mr. Kearney just call you one day? Is that all 
you know? 

A. I believe I was asked to visit Mr. Kearney 
at his former law firm in New York on an occasion. 

Q. Who was his former law firm? 

A. I don't recall. 

Q. Chadbourne-Park? 

A. I'm not sure I'd recognize the name. I 
don't remember. 

Q. Mr. Kaczynski knows. Why don't you ask him? 

MR. KACZYNSKI: Mr. Kaczynski forgot. I 
can't believe that. Webster and Sheffield. 

MR. HOLFORD: Is that it, Webster and 
Sheffield? 

A. Yes. 

Q. (BY MR. HOLFORD) And who asked you to go to 
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Mr. Kearney at Webster and Sheffield? 

A. I don't recall, Mr. Holford. It most likely 
was an attorney that worked with Mr. Kearney by the 
name of Patrick Carty, C-a-r-t-y. 

Q. Where did he come in? 

A. I believe I had met him at one of the 
meetings when I had talked further to Mr. Purvis. 

Q. All right. Doctor Richetto-- 

A. Yes. 

Q. I was going to say Richetty, and I said. No, 
we're in Oklahoma. Okay. Doctor Richetto, has it 
come to be your understanding that Shook, Hardy and 
Bacon in Kansas City, Kansas is kind of a central 
clearinghouse for this type thing? 

MR. RILEY: Object to the form. 

MR. KACZYNSKI: Object to the form. 

A. I have no idea, Mr. Holford. 

Q. (BY MR. HOLFORD) Well, isn't it a fact it 
was Mr. Purvis of Shook-Hardy that first contacted 
you and it was through your contacts with Mr. Purvis 
that you came to be involved in other tobacco cases? 

MR. KACZYNSKI: Object to the form. 

MR. RILEY: Object to the form. 

MR. HOLFORD: Is that true? 

A. I honestly don't know. Mr. Purvis was at 
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those meetings that I described, yes. Precisely his 
role, I'm not sure of. 

Q. (BY MR. HOLFORD) So, Mr. Purvis was at a 
meeting with you and Mr.-- Who was it, Carty? 

A. Patrick Carty, yes. 

Q. How do you spell that? 

A. C-a-r-t-y. 

Q. He was with Webster and Sheffield? 

A. Probably would have been at that time, yes. 

Q. And Mr. Patrick Carty was at a meeting with 
Mr. Purvis and you, right? 

A. I had met Mr. Carty, yes, at a meeting which 
Mr. Purvis had invited me to attend, yes. 

Q. And it was through your meeting Mr. Carty 
that you became involved with Mr. Kearney in the 
Haines case? 

A. I assume so, yes. 

Q. Because Mr. Carty and Mr. Kearney were at 
the same firm? 

A. Yes. 

Q. Okay. And how is it you came to know Mr. 
Kaczynski? 

A. Mr. Kaczynski, I believe I had met probably 
at about the same time. 

Q. Also in a meeting with Mr. Purvis? 
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A. I'm not sure it was Mr. Purvis. I believe I 
met Mr. Kaczynski at a meeting in which I had been 
originally asked to attend by Mr. Purvis, yes. I 
think that's where we first met. 

Q. Was this the same meeting at which you met 
Mr. Carty? 

A. I don't recall. 

Q. And it was through that meeting you just 
described with Mr. Kaczynski that you became involved 
in the Kueper case. 

MR. KACZYNSKI: Object to the form. 

MR. HOLFORD: Is that right? 

A. I subsequently became involved in the Kueper 
case with Mr. Kaczynski. Whether it was as a result 
of that meeting or not, Mr. Holford, I don't recall. 

Q. (BY MR. HOLFORD) That meeting was where Mr. 
Kaczynski met you? 

A. I remember meeting Mr. Kaczynski at a 
meeting in which I believe Mr. Purvis was there and 
had invited me to, yes. 

Q. Do you know of any other way that you became 
involved in the Kueper case, other than through that 
initial meeting where you met Mr. Kaczynski? 

A. I don't believe so. I had met an associate 
of Mr. Kaczynski, a woman by the name of Barbara 
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Kacir, K-a-c-i-r, Barbara Kacir. 

Q. Was Ms. Kacir also involved in the Kueper 

case? 

A. I don't believe so. 

Q. Okay. So, your meeting Mr. Kaczynski in the 
meeting arranged by Mr. Purvis is the only relation 
you had that ended up in your involvement in the 
Kueper case— 

MR. RILEY: Object to the form. 

MR. HOLFORD: —is that right? 

A. I'm not sure, Mr. Holford. There was a 
meeting. I expressed some of my thoughts on 
materials that I had looked at and talked a bit about 
communication theory and the communication model and 
I recall Mr. Kaczynski was at that meeting. And I 
believe Ms. Kacir, I literally had a handshake with 
at that meeting, met her on that occasion. I know 
that she is of the same law firm that Mr. Kaczynski 
is. What led to my involvement from there in Kueper, 
I'm not sure. 

Q. (BY MR. HOLFORD) Who first contacted you to 
become involved in the Kueper case? 

A. I believe Mr. Kaczynski. 

Q. Okay. So, the only involvements you've had 
in tobacco cases before this one were a result of 
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your getting to know Mr. Allen Purvis of 
Shook-Hardy? 

MR. RILEY: Object to the form. 

MR. HOLFORD: Is that right? 

A. Mr. Purvis, as I mentioned, Mr. Holford, was 
the first attorney I had met who had some involvement 
in tobacco litigation. 

Q. (BY MR. HOLFORD) And through meetings that 
he arranged, you met Mr. Patrick Carty, leading to 
meeting Mr. James Kearney in the Haines case and you 
met Mr. Kaczynski and Ms. Kacir leading to your 
involvement in the Kueper case? 

MR. KACZYNSKI: Object to the form. 

MR. HOLFORD: Right? 

A. Mr. Holford, all I can tell you is that I 
met those folks at that or meetings at the invitation 
of Mr. Purvis. Whether he orchestrated them, 
arranged them, I don't know. 

Q. (BY MR. HOLFORD) But the results, as I just 
stated, are what happened, right? 

A. The results is that I had met those 
attorneys and, subsequent to that, was asked to 
review materials related to this case, yes. 

Q. Well, to the-- 

A. To the Haines case, as well as this case. 
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yes . 

Q. And the Kueper case also. 

A. Yes, sir. 

Q. Okay. And so you've now said that your 
involvement in this case, the Allgood case, came 
about as a result of Mr. Purvis' meetings? 

MR. RILEY: Mischaracterizes his testimony. 

MR. KACZYNSKI: Object to the form. 

A. No, sir. If I stated that, I misspoke. No, 
that's not what I meant to convey. 

Q. (BY MR. HOLFORD) How did you become involved 
in this case? 

A. Mr. Kaczynski contacted me. 

Q. Do you remember when that was? 

A. Probably early in 1993. 

Q. And what have you reviewed in this case? 

A. In this case, specifically, I have reviewed 
various deposition testimony. I have reviewed a 
report regarding the treatment of the subject of 
tobacco in the public school systems in the state of 
Texas. I have reviewed medical records of Mr. 
Allgood. Are you asking specific to this case, Mr. 
Holford, right? 

Q. Yes. 

A. Those are the things that occur to me now 
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that were specific to the Allgood case. 

Q. 

Do you remember what depositions or-- Maybe 

you have 

them here. 

A. 

They are in these boxes, yes, sir. I have a 

list of 

them from my notes. 

Q. 

Would you give that to me? 

A. 

Yes, sir. Would you like me for read these 

into the 

record? 

Q. 

Just the names. 

A. 

I reviewed the deposition testimony 

transcripts of Bonnie Allgood, both volumes one and 

volume two. Deposition of Lillian Allgood, Malcolm 

P. Allgood, Marcus P. Allgood, Samuel E. Allgood, 

Shirley 

Gail Auld-Caskey, John E. Crainer. I thought 

I had these alphabetical. I'm sorry. I missed one. 

Andrew E 

. Brown, Jr., Charles E. Holleman, Rachel 

Hudson, 

Paula Anne Purcell, Cathy V. Taylor. 

Q. 

Did you review any documents from the Amoco 

Chemical 

Company? 

A. 

Not that I recall, sir, no. 

Q. 

Now, you're not a medical doctor, right? 

A. 

No, I'm not. 

Q. 

Are you sure that what you reviewed were 

medical 

records? 

A. 

Yes. Yes. 
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Q. Now, you have formed certain opinions in 
this case, right? 

A. Yes, sir. 

Q. Did you reach these opinions by applying a 
certain theory? 

A. I reach conclusions by applying a model of 
the communication process, yes. 

Q. Can you describe that process in general 
terms? That is, not specific to a particular case. 

A. Yes, sir. The basic communication model 
that I employed was probably first characterized by 
David Berio, Doctor David Berio, consisting of the 
elements of source, message, channel, receiver and 
feedback. 

Q. Is it your opinion that this model that 
you've just generally described applies equally well 
to a case involving automobile tires as well as it 
does to a case involving use of tobacco? 

A. The model, Mr. Holford, equips one with the 
ability to analyze the flow of information from 
sources to receivers and gain insight into how that 
information is acted upon or not acted upon. In that 
sense, I find it to be an almost universal model, 
yes. It guides my work in designing warnings. It 
guides my work in working with companies to improve. 
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for example, internal communication within an 
organization. So, in that sense, yes, I find it 
applicable. 

Q. Equally to the two type cases I posed? 

MR. RILEY: Asked and answered. 

MR. HOLFORD: Automobile tires and tobacco 
use; is that correct? 

A. Yes. 

Q. (BY MR. HOLFORD) All right. Now, what-- 
again, if you would speak generally-- 

A. Yes, sir. 

Q. --is meant in this model by "source"? 

A. Okay. The source is the provider of 
information, that is, the source has information that 
is made available to receivers of that information. 

Q. And what is meant by "message"? 

A. Message is the content of the communication, 
which can be the written word. It can be an oral 
message, but it provides the content of the 
information published. 

Q. And what is meant by "channel"? 

A. Channel is the means or vehicle by which the 
message is sent and reaches the receiver. So, in our 
case, light waves and air waves. In other cases, it 
may be electronic impulses, tactile channel. It's 
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the means by which the message is conveyed. 

Q. And what is meant by a "receiver"? 

A. Receiver is the individual or individuals 
who indeed receive the information. 

Q. Well, what factors about the receiver are 
considered-- 

MR. RILEY: Object to the form. 

MR. KACZYNSKI: Object to the form. 

MR. HOLFORD: —in applying this model? 

MR. RILEY: Same objection. 

A. Depending upon our purpose in applying the 
model, there would be variables that would be taken 
into account in varying ways with each of the 
elements. 

Q. (BY MR. HOLFORD) If you have the driver of a 
car with these certain automobile tires and the 
smoker of a cigarette, does this model perceive these 
two receivers any differently? 

MR. KACZYNSKI: Object to the form. 

A. It may or may not, Mr. Holford, depending 
upon the fact pattern that is involved. 

Q. (BY MR. HOLFORD) Well, I'll pose a forty 
year old man in average height and build, no present 
illness or faulty perceptions and a forty year old 
man of average build in present good health who is 
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smoking a cigarette. Now, is that sufficient? Does 
that sufficiently describe your receivers and do you 
distinguish them any differently-- 

MR. KACZYNSKI: Object to the form. 

MR. RILEY: Object to the form. 

MR. HOLFORD: --in applying this model to 
these two receivers? 

MR. KACZYNSKI: Same objection. 

A. Well, if I understand your question, Mr. 
Holford, the model is applicable, both at a broad, 
what I would term a macrolevel, as well as a more 
individualized or microlevel. And given that fact, 
the elements that would be considered between two 
different receivers may or may not be relevant to me 
as I apply the model. The process remains the same, 
that is, sources providing messages through channels 
that reach receivers. With receivers, you know, I 
would attempt to understand, obviously, as much as I 
could about an individual receiver if I were applying 
the model at that level. 

Q. (BY MR. HOLFORD) Let me pose it this way. 
Doctor Richetto. We're just going to take the same 
person who, on the one hand, is driving the car with 
the automobile tires in question and, on the other 
hand, is just smoking a cigarette. Now, in those two 
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separate instances involving the same person, are 
there any differences in treatment of this receiver 
when you're applying this model? 

MR. KACZYNSKI: Object to the form. 

A. I believe, Mr. Holford, I would still be 
interested in the same receiver characteristics or 
behaviors, if you will, as part of my analysis. What 
I would be interested in is feedback information that 
would give me insight into how the receiver has or 
has not received the message and is responding or not 
responding to it. 

Q. All right. Then let's go to feedback. Just 
state generally what that is. 

A. Feedback is some evidence, either from the 
receiver, him or herself, or sometimes other people 
near the receiver receiving the same kind of 
information, that provides us insight into how the 
message has been received and how it has been acted 
upon or not been acted upon. 

Q. Have you ever applied-- Back up. Is Doctor 
Berio's model of communication disclosed in any 
particular book? 

A. Yes, sir. I believe his book was called 
simply Communication. Probably published in, oh, mid 
to late 1960s. His was not the first to describe 
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1 

communication in this fashion, but at least to my 

2 

knowledge was one of the first to discuss each of the 

3 

elements in-depth and their relationship to one 

4 

another. 

5 

Q. Well, is Doctor Berio's book the one you 

6 

rely on for the definition of this model of 

7 

communication? 

8 

A. No, sir. Other people have described 

9 

communication process in similar terms. 

10 

Q. Well, do you accept the model of 

11 

communication that Doctor Berio laid out in his 

12 

book? 

13 

A. As one model of communication process, yes. 

14 

Q. Is it a valid model? 

15 

A. I believe it is, yes. 

16 

Q. Did you apply it in this case? 

17 

A. Yes, sir. 

18 

Q. You said I960-- 

19 

A. I can't recall the specific date, Mr. 

20 

Holford. Late sixties. 

21 

Q. Okay. And do you remember who published 

22 

it? 

23 

A. No, sir, I don't. 

24 

Q. Do you have that book? 

25 

A. I don't know if I still have it or not. It 
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may be in my library. 

Q. I believe my subpoena calls for anything 
that Doctor Richetto relied on in this case and I 
would do with just the name-- I mean, the citation of 
the book, in other words. Would you provide that, in 
lieu of us having to go get the book? 

MR. KACZYNSKI: If he's got it. 

A. If I've got it, Mr. Holford, yes, I'd be 
happy to do that for you. Again, not to be 
misunderstood, that presentation of the communication 
model I recall from Berio as being one of the first 
that I was exposed to. It has certainly been 
described that way probably before and since. And 
I've certainly become familiar with the model through 
other sources, certainly, beyond Berio's book. But I 
would be happy to find that reference if I can. 

MR. HOLFORD: Okay. Would you all allow him 

to provide it to me or do you want him to give it to 
the reporter? 

MR. KACZYNSKI: We'll get it to you. 

Q. (BY MR. HOLFORD) Did you find useful 
feedback evidence in what you reviewed in this case? 

A. Yes, sir, I did. 

Q. Can you recall those evidences? Generally, 

I mean. 
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A. In general terms, I found deposition 
testimony of other work colleagues of Mr. Allgood to 
be valuable in indicating how he responded to, in 
this case, messages regarding the harmful 
consequences of smoking. 

Q. Something like, "Well, you got to die of 
something. It might as well be smoking"? 

A. Thank you, sir. I wasn't thinking of that 
specific. I'm thinking of— Well, yes, all right. 
That and other forms of feedback, other comments made 
by him that indicated to me how the message was 
responded to. 

Q. Those were Cathy Taylor and Rachel Hudson, 
Shirley Caskey, those co-workers like that? 

A. Co-workers like that, yes, sir. 

Q. Okay. And John Crainer. I think those are 
the co-workers you named. Those sound like the ones 
you're referring to? 

A. Yes. 

Q. But, if I'm remembering correct and Sam made 
a remark, responded to somebody, you know. You're 
going to die of something, it might as well be 
cigarettes, you would count that as a feedback 
showing that he understood the health warnings? 

A. Yes. 
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Q. Are you now recalling something like that 
from what you read? 

A. Not specifically, no, sir. 

MR. KACZYNSKI: Do you want him to-- He's 
got his notes of the depositions. Do you want him to 
review those? 

MR. HOLFORD: We'll see. Do you recall any 
others-- I mean, general recall of specific type 
comments that you're relying on? 

THE WITNESS: Comments from Bonnie Allgood 
regarding the fact that I believe Mr. Allgood felt 
that it was not going to happen to him. 

Q. (BY MR. HOLFORD) Okay. Any others you can 
recall? 

A. I believe either Marcus or Malcolm indicated 
that, particularly due to Mr. Allgood's coughing and 
so forth in the mornings, I believe one of them 
testified that they would be reluctant to provide the 
message, because they didn't think that their father 
would be very accepting of it or words to that 
effect. 

Q. How is that feedback from Sam Allgood? 

A. That they would have based that on some form 
of behavior or some impression which they had gained 
from Mr. Allgood, in terms of how he would respond. 
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Q. Any others you recall? 

A. Well, one form of feedback is obviously 
behavior. And the fact that Mr. Allgood continued to 
smoke led to the opinion that I described earlier. 

Q. Any others? 

A. Not that I recall as I sit here. 

Q. And I understand your notes- you haven't 

looked at your notes yet. 

A. No, sir, I have not. 

Q. Right. And how do you say his remarks to 
his wife, "It's not going to happen to me," is 
feedback that he understood the warnings? 

A. I believe she had warned specifically about 
the possible consequences of smoking, reminded him 
that his father, I believe, had died of lung cancer 
and credited his father's smoking, indicating to me 
that he was responsive to her information. 

Q. Well, but he's saying it's not going to 
happen to him, so how does that show that he 
understood the warnings? 

MR. KACZYNSKI: Object to the form. 

A. Well, in order for him to answer, "It's not 
going to happen to me," he would have to receive the 
message of potential death from her. 

Q. (BY MR. HOLFORD) Meaning, you take that to 


CALDWELL REPORTING, INC. 


http://legacy.library.ucSSD«daa^ti<HiHp^Q7Sar0i6htfpdtlustrydocuments. ucsf.edu/docs/mpgl0001 







91 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
2 1 
22 

23 

24 

25 


mean that he understood it might happen to somebody 
else, so that he got the warning about it happening 
to somebody— 

MR. RILEY: That mischaracterizes his 
testimony. 

MR. HOLFORD: Is that it? 

A. No. I'm not sure, sir. It might be. I'm 
not sure if I understood you. The fact that she 
conveyed, as a source of information, information to 
him regarding the potential fatal result of smoking 
and his response that it's not going to happen to me, 
indicated to me, as a form of feedback, that he 
understood that message. How many other people he 
thought it was going to happen to, I have no way of 
knowing. 

Q. (BY MR. HOLFORD) Okay. And so you count it 
as feedback in your model if the smoker indicates in 
any way that they did receive-- Start over. You 
count it as feedback in your model of communication 
if a smoker indicates in anyway that he or she was 
aware of a health warning? 

A. Feedback is one means, Mr. Holford, yes, of 
determining awareness, yes. 

Q. Okay. Now, we've marked as Exhibit Two your 
notice of deposition. Have you seen that before? 
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I 

A. Yes, I have, sir. 

2 

Q. And have you got the things here to respond 

3 

to that? You gave your CV already. 

4 

A. Yes, I did. 

5 

Q. That's number two, I believe. How about 

6 

number one? Do you have any-- 

7 

A. Yes, sir. I have-- The only records I have 

8 

are statements that I provided to Mr. Kaczynski. 

9 

Q. Do you know the total you billed the 

10 

Defendants so far in this case? 

11 

MR. BIERSTEKER: Object to form. 

12 

MR. HOLFORD: R. J. Reynolds, that is. 

13 

MR. BIERSTEKER: Object to form again. 

14 

A. Looks like about fifteen thousand dollars. 

15 

Q. (BY MR. HOLFORD) By the way, are these 

16 

things you have here extra copies or are they your 

17 

only copies? 

18 

A. No, sir. These would be my only copies. 

19 

Q. Okay. And did you bill them at two hundred 

20 

and fifty an hour? 

21 

A. Yes. 

22 

Q. All right. So, I'm going to make exhibits. 

23 

but we'll do it under the agreement that-- 

24 

MR. BIERSTEKER: We'll substitute. 

25 

MR. HOLFORD: You'll substitute. Can the 
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reporter go ahead and mark these? 

MR. BIERSTEKER: It's fine with me. 

MR. KACZYNSKI: Do you need them like right 

now? 

THE WITNESS: No. Although they are short, 
what I could do is simply make a Xerox copy. 

MR. HOLFORD: But we have to know which is 
which. So, if he puts a sticker on here-- 

MR. BIERSTEKER: Can we take a break and-- 

MR. CRUSE, JR.: Do you mind if he marks 
them and we'll just substitute in the copies of the 
marked and he'll keep the originals, is that all 
right, although you'll have a mark on them? 

MR. HOLFORD: When you get the copies, if 
you would put another original on there. All right. 
Let's just mark that Two A. Do you have any of item 
three? Have you published anything? 

A. No, sir, I have not. 

Q. (BY MR. HOLFORD) All right. Item four, 
anything that supports your opinions in this case. 
What would that call for? 

A. Really, nothing tangible that I can produce 
for you, Mr. Holford. I think my response to number 
four would be really I'm relying upon years of 
training and education in this area. No specific 
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tangible documents. Again, I'm happy to provide the 
Berio reference as one reference for the 
communication model, but there is nothing specific 
that can I provide here. 

Q. If you were going to provide the best book 
you're aware of to say what your communication model 
is and which you applied in this case, would that be 
the Berio book? 

A. I don't know if it would be the best. It 
would certainly be representative. I certainly 
regard it as representative of that model, yes. 

Q. All right. And then I'm sure the 
depositions that you reviewed and have already named 
you applied to form your opinions in this case, 
correct? 

A. I certainly relied on some of them, yes. I 
reviewed all of them. 

Q. Let's see. Which ones did you rely on? I 
have Bonnie Allgood, is that part-- 

A. In some form, I expect I would have relied 
on all of them, Mr. Holford, in a sense of helping me 
understand what kinds of sources were providing what 
kinds of messages through what kinds of channels to 
Mr. Allgood. 

Q. Do you remember if you relied on Paula 
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Purcell's testimony that Bonnie Allgood went around 
saying, "Sam, those are going to kill you"? 

A. I recall her making comments to that effect, 
I believe, in her deposition regarding times when she 
would be visiting with her in-laws. 

Q. That's what she said, right? My question 
is, are you relying on that? 

A. Could you once more, Mr. Holford, who she's 
talking to in her question? I missed that. 

Q. This was Paula Purcell's deposition and she 
testified that Bonnie Allgood, back in the time that 
she was still there in Texas City and married to 
Marcus, Bonnie Allgood went around saying to her 
husband, "Sam, those"— meaning the cigarettes 
--"those are going to kill you." 

A. I recall her saying that in her testimony 
and I recall her also-- her, meaning Paula 
--indicating that indeed Bonnie conveyed that same 
message to Marcus and to her, Paula. I found those 
of some potential value in my opinion, yes. 

Q. Okay. And you also reviewed Bonnie 
Allgood's two volumes of deposition, right? 

A. Yes, I did. 

Q. Did you believe what Bonnie Allgood said 
about her relations with her husband? 
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MR. BIERSTEKER: Object to the form of the 

question. 

A. About her relations with her husband? 

Q. (BY MR. HOLFORD) Yes. How she regarded her 
husband and how she addressed her husband? Do you 
remember reading that? 

A. How Bonnie regarded Sam? 

MR. CRUSE, JR.: I object to that as just 
being vague. 

THE WITNESS: I don't. 

Q. (BY MR. HOLFORD) So, you don't think— I 
mean, in other words, you didn't take into account 
anything in Bonnie Allgood's deposition in order to 
question whether Paula Purcell was telling the truth 
in her deposition? 

MR. KACZYNSKI: Object to the form. 

MR. HOLFORD: Is that right? 

A. I don't recall doing a compare and contrast, 
if that's what you're asking, of Paula Purcell with 
Bonnie's-- I beg your pardon. There was one that I 
missed. I'm sorry. I reviewed also Ynocencio 
Zamora, Z-a-m-o-r-a. That first name is 
Y-n-o-c-e-n-c-i-o. 

Q. (BY MR. HOLFORD) Is that the answer, you 
didn't do any comparison like that? 
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A. Let me just look at-- 

Q. Go ahead and get all your notes out. I'm 
going to mark them. 

A. I don't recall anything at the moment from 
Bonnie's deposition regarding her relationship, 
vis-a-vis, Paula. 

Q. Well, if Bonnie Allgood said in her 
deposition that you don't tell Sam anything, meaning 
she doesn't tell Sam anything, would you take that 
into account in evaluating Paula Purcell's testimony 
that Bonnie Allgood said to her husband, "Sam, those 
are going to kill you"? 

MR. KACZYNSKI: Object to the form. 

MR. HOLFORD: That's a hypothetical. 

A. Yes. I understand. That's something I 
would certainly take into consideration. I don't 
remember that terminology specifically. I do 
remember-- I would have to go back and, I'm sorry, 
review Bonnie's deposition in the context. My 
impression at the time was one of you don't tell Sam 
anything because Sam doesn't want to hear it or Sam 
won't listen, in the context of that interchange, but 
I'd have to go back and check my notes or check the 
deposition itself, probably. 

Q. (BY MR. HOLFORD) Well, if, from your review 
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or re-review, you come to the understanding that 
Bonnie Allgood's relation with her husband was not 
one that would cause her to be telling him that 
cigarettes kill you, would that cause you to discount 
Paula Purcell's testimony that Bonnie did just that-- 

MR. KACZYNSKI: Object to the form. 

MR. HOLFORD: --said, "Sam, those are going 

to kill you"? 

MR. KACZYNSKI: Object to the form. 

A. Again, Mr. Holford, I'd have to go back and 
look at the context of both depositions with an eye 
towards sifting out that fact and gaining an 
impression from that fact. 

Q. (BY MR. HOLFORD) Obviously, I'm sitting here 
looking at the time and not wanting you to take the 
time to review those two volumes— 

A. I understand that. 

MR. KACZYNSKI: He'd be happy to. 

MR. HOLFORD: I know he would. 

THE WITNESS: If you're asking me if I go 

back and do that and reach an opinion regarding that, 
would I share that? Is that your question? 

Q. (BY MR. HOLFORD) If you reached an opinion 
regarding how Bonnie Allgood considered that she 
could address her husband and that it didn't-- would 
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not permit her to say, "Sam, those things are going 
to kill you," then would that cause you to discount 
Paula Purcell's testimony that Bonnie did that? 

MR. RILEY: It's been asked and answered. 
He's already said he's got to go back. You're just 
going over the same ground again and again. Let's 
move on. 

MR. HOLFORD: No. I'm going to reply to 
that. Doctor Richetto is tendered as an expert and 
this is a hypothetical question. And do you 
understand my question? 

A. I believe so. Yes. 

Q. (BY MR. HOLFORD) And would you discount 
Paula Purcell's testimony on that fact? 

MR. RILEY: Same objection. 

MR. KACZYNSKI: Object to the form. 

A. I can't state whether I would or not, Mr. 
Holford, without going back and understanding the 
context and nature of the questioning, the 
communication context in both of those depositions. 

I will assure you if I go back and do that and reach 
an opinion in which, for whatever reason in my mind, 
Paula Purcell's deposition is, you know, denigrated 
or otherwise downgraded in my mind, I would certainly 
share that with the attorneys and I assume. 
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subsequently, with yourself. 

Q. (BY MR. HOLFORD) You would remove Paula 
Purcell's testimony from your figure and on your 
opinions ? 

MR. KACZYNSKI: Objection. That's not what 

he said. 

A. I didn't say that, Mr. Holford. I said I 
don't know without going back and taking a look at 
that. 

Q. (BY MR. HOLFORD) Well, tell me in this 
regard what it would take for you to find in Bonnie 
Allgood's deposition in order that you would? 

MR. CRUSE, JR.: Would what? 

MR. HOLFORD: Not use Paula Purcell's 
testimony of Bonnie saying, "Sam, those are going to 
kill you" in forming your opinions? 

MR. BIERSTEKER: Object to the form of the 

question. 

A. I really can't answer that, Mr. Holford, 
without going back and going through that process. 

Q. (BY MR. HOLFORD) I'm not asking you what's 
there. I'm asking you, as a communications expert, 
what it would take, if anything, would accomplish 
it? What would it take your finding out about Bonnie 
Allgood and her addressing her husband in order to 
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reach that conclusion? 

MR. KACZYNSKI: Object to the form. 

MR. BIERSTEKER: Same objection. 

A. I'm not sure, except some explicit evidence 
that she did not provide warning information to her 
husband. 

Q. (BY MR. HOLFORD) Well, would it be enough if 
the consistent testimony of Bonnie Allgood was that 
she did not tell her husband? She would suggest to 
her husband, she would discuss with her husband, but 
that she did not tell her husband-- 

MR. BIERSTEKER: Object to the form. 

MR. HOLFORD: Would that be enough? 

MR. BIERSTEKER: Object to the form in that 
consistent testimony is not defined as being 
consistent with what Bonnie said or consistent with 
all the other depositions in the case. 

A. You're distinguishing, I guess-- and maybe 
this helps to clarify, Mr. Holford --it sounds like 
you're distinguishing between telling, maybe, by way 
of an order of, versus suggesting or asking a person 
to think about. Is that the difference in the 
context ? 

Q. (BY MR. HOLFORD) Not in the sense of an 
order only, simply telling, as opposed to suggesting 
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or asking. 

MR. BIERSTEKER: Telling what? Object to 

the form. 

A. If I understand your question, Mr. Holford, 
and I'll caveat this by saying I'm not sure I do 
totally, but I will do my best to answer what I do 
understand. To me, in applying the communication 
model, the extent to which information from Bonnie to 
Mr. Allgood, her husband, came in the form of telling 
you those things are going to kill you, versus 
something along the lines of, you know, your father 
died of lung cancer. Have you ever thought about it 
could happen to you? I don't know whether she used 
those words. Would that make a difference to me in 
my analysis of her as a source or Sam as a receiver? 
My answer would be no. I don't distinguish between, 
in this instance, the cosmetics within which the 
message to Sam was conveyed from his wife. I'm more 
interested in the consistency of the message 
regarding the fact that smoking had potentially 
harmful consequences to him. 

Q. And you know that Bonnie Allgood only met 
her husband in December of 1955 and he had been 
smoking, to some extent or another, for almost twenty 
years at that time. Did you know that? 
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1 

A. I recall they met in '55, were married in 

2 

'56 and that he had been smoking prior to that time. 

3 

yes. 

4 

Q. Did that make any difference in any of your 

5 

opinion forming that involved Bonnie Allgood? 

6 

MR. RILEY: Object to the form of the 

7 

question. 

8 

A. Not that occurs to me at the moment, no. 

9 

sir. 

10 

Q. (BY MR. HOLFORD) Okay. All right. I don't 

11 

know, do you have anything else? Let's see. 

12 

Number-- 

13 

A. We just left number five, I believe. 

14 

Q. Well, four. Five doesn't add anything, I 

15 

guess. 

16 

A. That's correct. Yes, sir. 

17 

Q. Now, six, you have several notes here. 

18 

right ? 

19 

A. Yes, sir. Those are my notes from the 

20 

deposition testimony. 

21 

Q. Okay. Could you gather those? We're going 

22 

to mark those Exhibit Two B. All right. You've 

23 

given me all your notes or what's called for by item 

24 

six, right? 

25 

A. Yes. 
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Q. 

Okay. Do you have any of seven, medical 

articles 

or works which discuss cigarette smoking or 

addiction? 

A. 

No, sir. I do have a copy of the Surgeon 

General' 

s report-- 

Q. 

What-- 

A. 

--that I've looked at. 

Q. 

What year or what was the subject? 

A. 

It would have been Smoking and Health, 1964. 

Q. 

That's the only Surgeon General's report 

that you 

've ever looked at? 

A. 

Yes, sir. 

Q. 

You never looked at the, going back, 1989 

Twenty-five Years of Progress in Smoking and Health? 

A. 

I don't believe I have. 

Q. 

The 1988 Nicotine Addiction? 

A. 

Not that I recall seeing, no, sir. 

Q. 

1979, the big one on cancer causation? 

A. 

No. 

Q. 

All right. 

A. 

I guess that would include then item eight 

as what 

I have looked at; is that correct? That was 

my interpretation. 

Q. 

Right. Seven was addiction and eight was 

any disease, yeah. And you don't have any more of 
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A. No, sir, I haven't. 

Q. No expert depositions at all; is that right? 

A. No. 

Q. Is that correct? 

A. That's correct. 

Q. The depositions are the only thing relating 
to Sam Allgood. And you've described those, correct? 

A. Yes. Now, to put, Mr. Holford, this into 
context, when you had asked before about things that 
I had reviewed specific to this case and so on-- 

Q. The school study. 

A. Those are the things I named, yes. In 
addition to that, not in conjunction with this case, 
but as a result of my involvement with this subject 
matter, I have reviewed over a period of time the 
last several years articles in newspapers, 
predominantly the New York Times, magazine articles 
in the popular press and have in these boxes, in 
fact, those kinds of documents, as well. 

Q. You have four Stor-all storage boxes there, 
right ? 

A. Yes, sir. 

Q. And those are full of these type articles 
and New York Times? 

A. Some of them are, yes. 
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Q. Magazines? 

A. Yes. They would be full of the documents 
that we've been discussing. So, you would find, for 
example, the medical records. You would find the 
depositions themselves. You would find the index to 
the New York Times and articles from the New York 
Times. You would find magazine articles from 
Reader's Digest, for example. Time, Life, Newsweek. 

Q. Now, the index to the New York Times you 
mentioned, is that something you drew up? 

A. I had an assistant do it for me, yes. Not 
an assistant so much as a colleague who does that 
kind of work. 

Q. Now, were you finished naming what's in 
those boxes? 

A. No, sir. I can't name all of them as I sit 
here. I brought the entire file. 

Q. I mean, the types of things. 

A. Types of things, yes. Also polling data. 

Q. Like Roper polls? 

A. Roper, Gallup. And then the only additional 
thing I can think of would be also newspaper 
articles, in this case, from the Houston Post. 

Q. Is that gathered just for the same purpose 
as all the other articles, the New York Times 
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1 

articles, magazines? 

2 

A. Essentially, yes, to find out what kind of 

3 

information was being provided in this case by the 

4 

Houston Post. 

5 

Q. Is it your opinion that whatever was 

6 

published in the Houston Post for the time that Sam 

7 

Allgood was living in the Texas City, La Marque area 

8 

that that was-- he was exposed to that? 

9 

A. I believe, as I recall some of the 

10 

deposition testimony, that Mr. Allgood had, in fact. 

11 

read the Houston Post. 

12 

Q. And you have gathered many popular 

13 

magazines, you say. 

14 

A. Yes, sir. Articles from such things as 

15 

Life, Reader's Digest, yes. 

16 

Q. Well, I think, of course, there's testimony 

17 

that he read Life, at least as long as he was growing 

18 

up, and later, I believe. Is that your recall? 

19 

A. That's my recall, as well as Reader's 

20 

Digest. I think through and through were Bonnie's 

21 

words, yes. 

22 

Q. Reader's Digest? Lillian, you mean? 

23 

A. Well, maybe both. I thought I recalled 

24 

Bonnie saying that, as well. 

25 

Q. But the other magazines you mentioned, are 
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you recalling any testimony that Sam read those? 

A. No, sir. I just brought my entire file, 
trying to be anticipate of what I have looked at. In 
other words, I was interested at one part of the 
analysis at simply what was out there and where was 
it appearing. 

Q. Will it be your opinion that if there's any 
magazine or, let's say, Time or Newsweek, are those 
magazines that you have gathered? 

A. Yes, sir, they're there. 

Q. That since they're of wide circulation in 
the country that Sam Allgood probably was exposed to 
their messages? 

MR. KACZYNSKI: Object to the form, insofar 
as you're asking what his opinions will be, like, on 
the witness stand. 

MR. HOLFORD: Well, are they your opinions 
now that you expect to give at trial? 

MR. KACZYNSKI: Object to the form again. 

A. I wouldn't go so far, Mr. Holford, as to 
saying that this magazine was in Mr. Allgood's hands 
at this point in time, no, sir. 

Q. (BY MR. HOLFORD) No. But that anything that 
was carried as a major story by Time, Newsweek and so 
on, is it your opinion that Sam Allgood, being an— 
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I'm going to have to back up. Is it your 
understanding that Sam Allgood was a reader? 

A. I believe he read, yes, sir, I do. 

Q. I mean, he read a lot? 

A. That's my impression, yes, sir. 

Q. So, is it your opinion that if there was any 
major story that was reported in Time and Newsweek, 
national circulation, that Sam Allgood probably got 
that message? 

MR. BIERSTEKER: Object to the form of the 

question. 

MR. RILEY: Are you asking that he got the 
message from Time or somewhere else? 

MR. HOLFORD: That he probably got that 

message. 

MR. BIERSTEKER: I object to the form of the 

question, major story. 

A. Again, Mr. Holford, I think there is no way 
that can I specifically place-- or anyone --a 
specific article from a specific magazine in Mr. 
Allgood's hands. What I can say and my purpose for 
reviewing all those is that indeed, as you pointed 
out, apparently he was a well-read individual. And I 
believe Bonnie testified that particularly when it 
came to health things, he read a lot about health. 
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He had an interest in that area. Based on that, if 
there were fact witnesses that indicated that indeed 
he read Reader's Digest cover to cover, I can't put a 
number on it for you, but I think the chances are 
probably more likely than less likely that Mr. 

Allgood would have been exposed to that, yes. 

Q. (BY MR. HOLFORD) Well, you brought in 
Reader's Digest though, which there's evidence that 
he read. I named Time and Newsweek because I don't 
think there's any evidence that he specifically read 
those. 

A. Not that I recall. 

Q. Okay. So, I mean, if the stories were— 

Time and Newsweek are current news magazines. 

Reader's Digest is not, right? I mean, it carries 
some current stuff, but it's a condensation of books, 
right? 

A. Books and articles, yes. 

Q. Books and articles. So, I'm just posing 
that these-- this major story, a major breakthrough 
like story or something, is carried in Time and 
Newsweek. And as you've explained, is it your 
opinion that Sam Allgood, if these were health 
articles, probably was aware of the message of these 
stories ? 
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MR. KACZYNSKI: Object to the form. 

MR. HOLFORD: More likely than not? 

A. I believe more likely than not. Had he had 
the magazine and looked through it, more likely than 
not, based upon at least the way his wife described 
his reading habits, he would be inclined to look at 
that, yes. Do I know that he saw, for example, Time 
and Newsweek? No, sir, I don't. 

Q. (BY MR. HOLFORD) Okay. So, not knowing 
that, nonetheless, is it your opinion that he more 
likely than not got that message? 

A. Yes, sir. The sense of the message was 
consistent. I won't say regardless of, but almost 
despite the various sources that we're discussing 
here. In other words, the message in the New York 
Times regarding painting the backs of mice, for 
example, would have been a message that was also in 
Life, also in Time, also in Newsweek, also in the 
Houston Post and so on, if that answers your 
question. Yes, the message would have been 
consistent with what was appearing in other sources, 
yes . 

Q. Well, if we have any agency in the country 
that is putting out health messages, that is, 
messages on the health issue, by the same reasoning 
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are you going to conclude that they got to Sam 
Allgood in some way? 

MR. KACZYNSKI: Object to the form of the 

question. 

MR. HOLFORD: More likely than not? 

MR. RILEY: Can I hear that back? Don't 
answer yet. 

THE REPORTER: "Well, if we have any 

agency in the country that is putting out 
health messages, that is, messages on the 
health issue, by the same reasoning are 
you going to conclude that they got to Sam 
Allgood in some way?" 

MR. RILEY: I object to the form of the 

question, because it's unduly vague, doesn't define 
what health agencies are being referred to. 

A. I'll try to be as responsive to that as I 
can, Mr. Holford. I believe that, for example, if 
the American Cancer Society released information, for 
example, from Doctor Hammond, for example, regarding 
a study which was done, that that study was picked up 
and talked about by various sources, yes. And in 
that sense, I would be of the opinion that there was 
consistency in the reporting of that information. I 
would certainly stop short of indicating that the 
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article that appeared, while it was consistent in 
message content in, let's say. Time with one that 
maybe appeared in the Houston Post, would I say that 
Mr. Allgood had indeed received the Time article more 
likely than not? No, sir, I would not say that. 

What I would say is that had he looked at Time or 
Life or whatever the periodical would have been, it 
would have carried a message quite consistent with 
other sources of information about a particular event 
in the health arena, if you will. 

Q. So, you're-- I mean, I think I can shorten 
it. You're saying that if the American Cancer 
Society put out a press release about Doctor 
Hammond's findings on mice, that by whatever route-- 
and you wouldn't specify the route that it got there 
—nonetheless, more likely than not you would believe 
that Sam Allgood got that message. 

MR. KACZYNSKI: Object to the form of the 

question. 

A. The essence of that message, yes. 

Q. (BY MR. HOLFORD) Okay. And if we have, 
let's just say a Washington agency that consistently 
puts out press releases regarding tobacco use and 
health, by the same token, can you conclude that 
those messages, by some means, are more likely than 
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not going to get to Sam Allgood? 

MR. BIERSTEKER: Object to the form. 

MR. RILEY: He hasn't identified the 

agency. 

MR. BIERSTEKER: He hasn't identified the 
significance of the information. 

MR. RILEY: The way it's covered, where it's 
covered or anything. 

A. My understand would have to be, if I 
understand your question, Mr. Holford, no, I would 
not expect that. 

Q. (BY MR. HOLFORD) All right. So, have we 
covered everything in the duces tecum? 

A. I believe so, yes. 

MR. KACZYNSKI: Doug, if you're looking for 
a complete inventory, he can flip through those 
things real quick to make sure, at least, we sort of 
described by category everything in the boxes. 

MR. HOLFORD: I thought he did that. I 
mean, he didn't flip through-- 

MR. KACZYNSKI: If you're satisfied-- 

THE WITNESS: --the contents of what's 

there, yes. I don't believe I have forgotten 
anything. 

Q. (BY MR. HOLFORD) Now, could you produce the 
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index of the New York Times and also that article on 
Texas schools? 

A. The latter, Mr. Holford, was not an article 
so much as a report. 

Q. A report, yes. 

A. This is one of the indexes-- I mentioned 
also the Reader's Guide to Periodical Literature. 
That's one of the New York Times indexes. That's the 
Texas report document. And there is one index which 
I had had prepared, also regarding the New York 
Times. Essentially, kind of abstracts. 

Q. All right. Now, you've produced here— 

Well, first, there's this-- Who did this Texas 
report? 

A. Professor Means, Richard, I believe middle 
initial K, Means, M-e-a-n-s. 

Q. Where is he? 

A. Dick was at Auburn. I think maybe-- He is, 
I think, perhaps retired now. 

Q. What's the point of this report? 

A. Oh, I was interested, as part, Mr. Holford, 
of understanding sources of information, the messages 
that they were providing and so forth. Obviously, 
one important source, I think, of information to 
folks growing up is the school system. So, I was 
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interested in how the topic of tobacco was treated in 
the state of Texas. And Doctor Means, I believe, is 
a Doctor of Education and does this kind of research. 

Q. What period did he cover? 

A. There's a general report, I believe, as I 
recall, I think about 1940 forward, as I recall. It 
may have gone back prior to that time. 

Q. This top stapled part that says introduction 
to Texas report, is that a summary? 

A. I believe he just characterizes what's to 
follow, yes, sir. I haven't look at that for awhile, 
but I believe that's it. 

Q. I'm sorry. That's just the top page and 
then it says general Texas information, the next 
page, and then there's the Texas Education Agency. 

Is that the report you're-- 

A. I considered the entire package his report, 
Mr. Holford. What it consists of is an overview of 
Texas state law, I believe, regarding what shall be 
taught in the public school system. It also 
provides, I believe, an actual listing of textbooks 
that were to be adopted by the public schools in the 
state of Texas. And I think you'll find in the 
latter part of the package actual excerpts from 
typical textbooks. Again, certainly not one that I 
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can put in the hands of Mr. Allgood, but that speak 
about tobacco. 

Q. Does this stapled part that was on top here, 
does that mention every collection of documents that 
are under it here? 

A. If I may look at it. I haven't looked at 
this for a time. It appears to capture everything 
which would be in the stack, yes. 

Q. And then you have different-- These are 
copies of the actual indexes, Reader's Guide to 
Periodical Literature and New York Times indices, 
correct ? 

A. Yes. 

Q. Is that it that's here, the Reader's Guide 
and the New York Times? 

A. Yes, sir. 

Q. And then you've done this part by you, but 
just on the New York Times? 

A. That's correct, yes. 

Q. Does that capsulize all of the articles that 
you found interesting in the New York Times? 

MR. RILEY: Object to the form of the 

question. 

A. I guess interesting, as relevant, I guess 
would be a preferable term. 
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Q. (BY MR. HOLFORD) Does this New York Times 
given by Gary Richetto clipped together here, does 
that include all of the articles from the New York 
Times index that you found relevant? 

A. I'm not sure it exhausts them. It would 
certainly come close to that, I believe, Mr. 

Holford. I haven't gone through those item by item 
prior to our meeting this morning. But everything I 
have on New York Times in hard copy is, in fact, in 
the boxes. I expect you'll find the overwhelming 
majority of what's there, yes. 

Q. Okay. Let's just take from the dates that 
appear there. Let's just take this introduction, the 
packet, with the first page titled introduction to 
Texas report as Two C and Doctor Richetto's New York 
Times compilation as Two D and go ahead and mark 
those. Now, what about the Reader's Guide to 
Periodical Literature? Did you do any summary or 
anything on that? 

A. No, sir, I have not. 

Q. Did you find anything relevant in the 
Reader's Guide to Periodic Literature? 

A. Yes, sir. I had asked the woman who 
assisted me and did this work, sorting on key words, 
to identify articles. And subsequent to that, I have 
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hard copies of the various articles. 

Q. Is this one rubber banded-- 

A. Yes, sir. That should all be the Guide to 
Periodicals. 

Q. But is that all of what you have of the 
Reader's Guide to Periodical Literature? 

A. I believe so, yes. 

Q. There's a note on top here that says, "Per 
your request, I only copied articles from popular 
magazines, such as Time and Reader's Digest for the 
period 1967 to '69." Is that your assistant's 
handwriting? 

A. It looks like it, yes, sir. 

Q. And that was at your direction to her? 

A. As I recall, this may have been. Yes, sir, 
this would have been from that date forward. I'm not 
sure if I have in the file the Reader's Guide prior 
to that. But I would have a hard copy of everything 
that I would have retrieved from it. I believe that 
there, unless she has it, that there is an additional 
rubber banded pile, yes, sir, of Reader's Guide to 
Periodical Literature. 

Q. For what dates? Earlier or later than that 
period, sir? 

A. Earlier. And I could tell you about what 
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time frame by looking at my magazine articles and 
coming forward from there. 

Q. But you stopped at 1969? 

A. Let's see. No, sir. This one goes up into 
the seventies. And I can't recall my direction to 
her. 

Q. Did you, in fact, stop your-- 

A. This goes into the thirties and forward. 

Q. Did you, in fact, stop your articles search 
at 1969? 

A. Essentially, yes. I believe she came 
forward to the present day so I could simply keep up 
with articles in this area. But I don't believe I 
have any of those. 

Q. For this case, you stopped in '69? 

A. Let's see. For this case, I believe so, 

yes. 

Q. Is that because the warnings that smoking 
will cause cancer came out in 1970? 

MR. KACZYNSKI: Object to the form. 

MR. BIERSTEKER: Object to the form. 

MR. HOLFORD: The Surgeon General warnings. 
I'm sorry. 

A. I understand that. Essentially, yes. Of 
course, the original warning, as we know, went on in 
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1966 . 

Q. (BY MR. HOLFORD) That just said smoking may 
cause cancer. 

MR. KACZYNSKI: Object to the form. 

MR. HOLFORD: Okay. All right. What was 
the reason you stopped in '69 in this case? 

A. Mr. Holford, I may have inquired-- 
Obviously, this kind of work is time consuming and 
expensive. I may have inquired from Mr. Kaczynski or 
someone how far forward. I certainly have the 
Reader's Guide if I wanted to go beyond that. I 
don't believe I have reviewed it. I think there 
obviously is some-- I'm assuming there is some legal 
implication about 1969 as the cutoff date, as opposed 
to '66. 

Q. (BY MR. HOLFORD) All right. Now, have you 
seen everything now that you consider necessary to 
support the opinions you expect to state at the trial 
of this case? 

MR. KACZYNSKI: Object to the form. 

A. I don't know, Mr. Holford. I certainly have 
reviewed all of what is in those boxes and the table 
in one form or another. Whether, for example. I'll 
be asked to look at depositions from-- You mentioned 
several Plaintiff's experts. I don't know whether 


CALDWELL REPORTING, INC. 


http://legacy.library.ucSSD«daa^ti<HiHp^Q7Sar0i6htfpdtlustrydocuments. ucsf.edu/docs/mpgl0001 





123 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I'll be asked to review those or not. If I'm asked 
to. I'll review them I expect, yes. 

Q. (BY MR. HOLFORD) Right now do you have in 
mind opinions that you expect to give at the trial of 
this case— 

MR. KACZYNSKI: Object to the form. 

MR. HOLFORD: --if it occurs? 

A. If it occurs and I'm asked to answer 
questions regarding my opinions on what I reviewed, 
yes. I'll be prepared to do that. 

Q. (BY MR. HOLFORD) But, I mean-- And you have 
a present definition of what those opinions are as 
they presently exist, I mean. 

A. As they presently exist, I believe they were 
provided, in fact, in written form, yes. 

Q. All right. I didn't ask what you may see in 
the future, I just said at this point, have you seen 
everything that you consider necessary to support 
those opinions? 

A. Yes. 

Q. Okay. All right. And then we've got 
Exhibit Three. Have you seen Exhibit Three before? 

A. Yes, sir, I have. 

Q. You recognize-- Oh, you're comparing it to 
what you've got another-- 
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I brought this with me 


I thought that 



was - - 

Q. That's the same thing, only I just copied 
out just your portion, isn't it? 

A. Yes, it is. I just had this one page. 

Yes . 

Q. But Mr. Kaczynski's firm drafted that 
Exhibit Three, right? 

A. Drafted it, no, sir. I mean, I drafted it 
with them, if you will. 

Q. All right. So, you drafted it with them. 

You were familiar with what it said before it was 
published to my side? 

A. I'm not sure when it was published to your 
side, but I certainly talked about the ingredients of 
this prior to my getting this copy, yes. 

Q. All right. And let's mark that as Exhibit 
Four. Now, does Exhibit Four look like the second 
page of Exhibit Three with some delineation on it? 

A. I don't see Exhibit Three. 

Q. This is it. 

A. Oh, I beg your pardon. The question was? 

Q. Is Exhibit Four a copy of the second page of 
Exhibit Three, with some division markings on it? 

A. Yes, sir, it does. 
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Q. Does Exhibit Four state all of the opinions 
you presently expect to state at the trial of this 
case? 

A. I believe so, yes. 

Q. I'm going to ask you if you agree or 
disagree with this statement, speaking of a section 
in the 1989 report of the Surgeon General at page 
175. I quote, This section generally follows the 
construct described by Fishbein (1977) which embraces 
three levels of belief. One, level one, awareness. 

A person may believe that, quote, the Surgeon General 
has determined that cigarette smoking is dangerous to 
health. Two, level two, general acceptance. A 
person may believe that, quote, cigarette smoking is 
dangerous to health. Level three, personalized 
acceptance. A person may believe that, quote, my 
cigarette smoking is dangerous to my health. I'll 
let you look at this if you'd like, of course, but I 
want to know if you agree or disagree with that. 

MR. BIERSTEKER: I'll just interpose an 

objection to form. I'm not sure if you're asking him 
to agree or disagree with those three levels of that 
Fishbein study-- 

MR. KACZYNSKI: Or one more yet, agree that 
this section generally follows the construct by 
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Fishbein. What is he being asked to agree with? 

MR. HOLFORD: I'm asking if he agrees with 

that three level construct that's stated there. 

MR. KACZYNSKI: Well, object to the form, 
again. For what purpose? 

A. I'm sorry, Mr. Holford. I've read that. 
Again, sir, you're asking me? 

Q. (BY MR. HOLFORD) Do you agree or disagree 
with that construct, that it exists? 

A. The construct appears to exist, yes. I 
think it was published in 1977 by Fishbein, according 
to this. 

Q. Do you agree that it is a valid construct in 
describing receipt of information by people? 

MR. KACZYNSKI: Object to the form. 

A. Well, as I read this-- and I don't believe 
I've seen this prior to this time, Mr. Holford --as I 
read this, it appears as though those levels of 
belief, if you will, are possible, yes. I mean, this 
says that in the first level, a person may believe 
that the Surgeon General, et cetera. The second 
level, a person may believe that, in general terms, 
that smoking is dangerous. In the third level, the 
person may believe that cigarette smoking is 
dangerous to my health. Those seem like three 
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reasonable levels of belief, if that's what you're 
asking me. 

Q. (BY MR. HOLFORD) Yes, sir. Okay. And I'll 
ask if you agree or disagree with this statement at 
page seven of the 1988 Surgeon General's report. 
Criteria for Drug Dependence. Primary Criteria, 
Highly Controlled or Compulsive Use, Psychoactive 
Effects and Drug Reinforced Behavior. And then down 
below, the primary criteria listed above are 
sufficient to define drug dependence. 

MR. KACZYNSKI: Object, not only to the 
form, but the substance. Doctor Richetto has not 
been tendered as an expert in drug dependence. 

MR. HOLFORD: Can you agree or disagree with 

that? 

A. No, sir, I can't. 

Q. (BY MR. HOLFORD) You're not an expert in 
drug dependence or addiction? 

A. No, I'm not. 

Q. You're not an expert in nicotine dependence 
or addiction? 

A. No, sir. 

Q. This may be superfluous then. It's so 
neatly stated, I'm just going to read it. See if you 
agree or disagree with this. It's page nine of the 
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1988 Surgeon General's report. Major conclusions. 
Cigarettes and other forms of tobacco are addicting. 
Two, nicotine is the drug in tobacco that causes 
addiction. Three, the pharmacologic and behavioral 
processes that determine tobacco addiction are 
similar to those that determine addiction to drugs, 
such as heroin and cocaine. 

MR. KACZYNSKI: Same objection. 

MR. HOLFORD: Can you agree or disagree with 

that ? 

MR. KACZYNSKI: Same objection. 

A. No, sir, I can't. 

Q. (BY MR. HOLFORD) Okay. So, is it fair to 
say that, number one, again, you can't agree or 
disagree with what I just read, because you're not an 
expert in nicotine addiction? 

MR. KACZYNSKI: Asked and answered. 

A. That's correct. 

Q. (BY MR. HOLFORD) And is it true that in all 
of the communication modeling-- I'll start over. In 
all of the communication modeling that we've 
discussed today in which you are applying to this 
case, you do not take into account nicotine 
addiction, right? 

A. That's correct. 
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Q. Now, on this Exhibit Four, is it true that-- 
Well, first of all, do you see-- Does Exhibit Four 
divide out your various opinions in this case as One 
A and B, Two A and B, Three, Four and Five? 

A. Yes, it does that. 

Q. Okay. Does that meet with your approval 
that that separates your opinions in a useful way? 

MR. KACZYNSKI: Object to the form. Useful 

to who? 

MR. HOLFORD: To us here. 

MR. KACZYNSKI: I guess we'll find out. 

A. As you know or expect, Mr. Holford, when I 
put this together, I did not so list them as they are 
here and broken them out. But I have no problem with 
the way that they've been structured here. 

Q. (BY MR. HOLFORD) I'm doing that for ease of 
communicating, maybe. 

A. All right, sir. 

Q. Am I right that all of the gathering of New 
York Times articles and popular magazines and so on 
that you've described here today was for support of 
the opinion denoted on Exhibit Four as One A and One 
B? 

A. Not entirely, Mr. Holford. I think that it 
would certainly address One A, that is, the extent to 
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which it was communicated to. And while some of the 
newspaper articles will also reflect understood by or 
potentially reflect understood by, for example, a 
decline in tobacco consumption after a certain report 
and medical professionals and others opining that, 
that indicated that the message was received. I 
think also the polling data is of value in One B, 
that is, when the American public has been asked from 
time to time have you heard that, are you aware of 
that. I would include that as being support for my 
opinion. 

Q. Would you agree that if there is a health 
report out of great import and then following that 
there is a reduction in cigarette consumption that to 
the extent you conclude that the decline in cigarette 
consumption shows an understanding of the health 
report, do you agree that the extent of understanding 
is limited to those who did cease use? 

MR. KACZYNSKI: Object to the form. 

A. I think my answer is no, Mr. Holford, but 
I'm not sure I understood that entirely. Could you 
ask me one more time. 

Q. (BY MR. HOLFORD) Let me ask you this. 

Health message or messages out, there's a decline in 
cigarette consumption, but there's still people 
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smoking. Do you draw any conclusion as to those 
people who continue to smoke, that they understood 
this message? 

A. I believe, Mr. Holford, if I understand your 
question, a decline in consumption could be— I mean, 
one of the factors could be information that's been 
provided as you suggested. I suspect that there may 
be other confounding variables or information, if you 
will, if a tax has been increased, if the price of a 
product has gone up. There may be a number of 
reasons that account for a decline in, I guess, any 
habit. But this case-- Any consumption habit. In 
this case, the consumption of tobacco. If I 
understood the latter part of your question, the fact 
that people get that information and continue to 
smoke, to my mind, particularly, when one looks at 
the polling data. Are you aware that? Yes. Have you 
cut down? No. For example, if those are the 
answers, that would not indicate to me a lack of 
understanding, but rather the reception of the 
message and the conscious decision to continue to 
smoke despite the message. 

Q. Do you have any polls that include 
questioning as to the person's understanding that 
smoking is dangerous to their own health? 
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A. As I sit here, I don't recall questions 
structured precisely like that. Whatever polling 
data I have with me, I'd be glad to look at that. I 
don't recall that specific question stem as I sit 
here . 

Q. Well, is it your opinion. Doctor Richetto, 
that if health information is communicated to smokers 
that they do understand that information? 

MR. KACZYNSKI: Object to the form. 

A. I guess I would have to know exactly what 
kind of information you're talking about. 

Q. (BY MR. HOLFORD) Well, all right. Let's 
just deal with it in what you stated here. 

A. All right, sir. 

Q. A vast amount-- I'm reading on Exhibit Four 
under item one. 

A. Yes. 

Q. A vast amount of information was communi¬ 
cated to and understood by the American public about 
the risk of smoking, right? 

A. Yes. 

Q. What I'm asking is, once you concluded that 
a vast amount of information was communicated to the 
American public, did it follow, in your opinion, that 
they understood that information? 
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A. Yes. 

Q. Okay. So, you're not stating-- I noted 
communication as subpart A and understood as subpart 
B. But in your opinion, they're not separable at 
all. It was communicated to them and, necessarily, 
they understood? 

MR. KACZYNSKI: Objection. I don't think 
that's what he said. 

A. Okay. The communication process is complete 
when the receiver has received the message from the 
source and understood the message. 

Q. (BY MR. HOLFORD) Well, am I reading this 
right, that you state that a vast amount of 
information was communicated to the American public? 

A. Yes . 

Q. Right? And it appears from what you wrote 
here that it necessarily follows then that that vast 
amount of information was understood by that American 
public? 

A. I don't think it necessarily follows, Mr. 
Holford, but indeed in this case it did. In other 
words, it is possible for a source to send a message 
and not have it understood. I expect that that 
happens from time to time. That certainly, in my 
opinion, was not the case here. The opinion I have 
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here, information about the health consequences of 
smoking, have been available to the American public 
for a long period of time in what I would call vast 
amounts and that that has been understood, yes. One 
means of that understanding, as I mentioned, was the 
polling data. Of course, other behavioral evidence 
is states that would attempt to legislate against 
cigarettes, school systems that would require that 
the harmful effects of tobacco be taught in the 
schools, candidates historically who would run on an 
anti-smoking platform, for example, those are other 
indices to me of the fact that that message has 
gotten through, yes. 

Q. To some portion of the American public? 

A. And that portion-- Well, exactly right, to 
some portion. And throughout the period of time, I 
believe that the polls would support an increasing 
larger proportion of that public, yes. 

Q. And as to item two on Exhibit Four, do I 
correctly understand that you conclude that Mr. 
Allgood received and understood these communications 
because he was an avid reader in this great American 
public? 

A. He would certainly have access to the larger 
information economy, if you will. But that certainly 


CALDWELL REPORTING, INC. 


http://legacy.library.ucSSD«daa^ti<HiHp^Q7Sar0i6htfpdtlustrydocuments. ucsf.edu/docs/mpgl0001 





135 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


was not the only means by which Mr. Allgood got 
information. 

Q. Including all the deposition testimony that 
you spoke of before? 

A. The deposition testimony, what he likely- 
more likely than not had been exposed to in his 
public education. Slang terms that he was exposed to 
and, according to some testimony, likely used, like 
coffin nail and cancer stick. All of those would be 
sources of information. 

Q. Now, what leads you to conclude number four, 
that a warning on cigarette packages prior to July 
1969 would not likely have altered Mr. Allgood's, you 
call it, decision to smoke? 

A. Yes, sir. 

Q. Why do you think that? 

A. Well, I believe because the warning on the 
package would have been providing him no new 
information, information of which he was already 
aware, and was presently continuing to smoke, despite 
being aware of. And for those reasons, I believe 
that the warning would not have had an impact. 

Q. That's the totality of your reasoning there 
or your grounds there, right? 

A. Well, the totality, again, being that a 
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variety of sources had provided consistent messages 
regarding the harmful consequences of smoking to Mr. 
Allgood for a significant period of time prior to the 
warning label going on. And, therefore, my opinion 
is, yes, the warning would have told him nothing that 
he wasn't already aware of and deciding to 
consciously not be responsive to, in terms of 
changing his smoking habits. 

Q. What about item five? Are you saying that 
the presently three and a half billion dollars in 
cigarette promotion and the statements by the tobacco 
industry that, nonetheless, our cigarettes don't 
cause cancer and don't cause death, you say that 
doesn't contribute materially to the public's 
perception to health risk? 

MR. KACZYNSKI: Object to form. 

MR. RILEY: I object to the form of that 
question. You've got statements by the industry. 

You haven't identified what statements you're talking 
about. 

A. My opinion is that the harmful effects, Mr. 
Holford, of smoking have been so widely disseminated, 
so well-known by the American public, that I do 
believe, yes, that advertising, attempting to 
position smoking in some form or other, along with 
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the statements made by manufacturers of cigarettes 
does not materially influence the public's 
perception. I believe the public believes smoking 
can kill. And lung cancer is one form in which it 
can, in fact, kill. 

Q. (BY MR. HOLFORD) Do you believe that? 

A. Yes, I do. 

Q. If you were alive then and had been called 
on to state a warning for cigarettes in, say, 1942 
and what you were given as the state of science at 
that point was that there was credible, scientific 
evidence that smoking can cause lung cancer, how 
would you reach the public with the message about 
that? 

MR. KACZYNSKI: I object to the 
hypothetical. Object to the characterization of the 
state of science. But if you can answer, go ahead. 

A. I don't think I could provide advice, Mr. 
Holford, at that point in time. 

Q. (BY MR. HOLFORD) You are who you are now, 
but at that time. Okay? That's the hypothetical. 
Let me give you some-- Would you put a warning to 
that effect, the state of the science, on the packs? 

A. The state of the science? 

Q. That there's credible, scientific evidence 
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that smoking can cause lung cancer. 

MR. KACZYNSKI: Object to the form. This is 

1942? 

MR. HOLFORD: Uh-huh. Would you put that— 
I'm just asking you about communication, right? 

You're not a scientist, right? 

A. Yes, I'm not. Or, at least, I'm not that 
kind of scientist. 

Q. (BY MR. HOLFORD) This is a hypothetical as 
to what the state of art in the science is. And I'm 
even giving you the context of the-- I'm sorry --the 
text of the warning. You're just going to tell the 
smokers that there's credible, scientific evidence 
that smoking causes lung cancer. Okay? I want to 
know would you put that warning on the packs? 

MR. KACZYNSKI: Object to the form. 

A. I don't believe so, because I believe that 
had— if the state of scientific evidence were as you 
described it as being, knowing what I know about how 
that information gets out to the American public, we 
wouldn't be adding anything by putting it on the 
package. 

Q. (BY MR. HOLFORD) Would you put it at every 
point of sale of cigarettes? You know what I mean by 
point of sale? The 7-Elevens, the Safeways, 
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whatever. 

A. I believe so. 

Q. At every point of sale, would you post that 
warning? 

MR. KACZYNSKI: Same objection. 

A. It would be-- probably superfluous isn't 
exactly the word I'm looking for, Mr. Holford. What 
we want a warning to do is alert a user to a hazard 
that he or she might otherwise not be aware of. If, 
in fact, as you characterized it in your 
hypothetical, scientific evidence were such at that 
point in time, again, in my opinion, there would be 
no need for a warning, because the public, in fact, 
would be aware of what it is that we're trying to 
warn them about. 

Q. (BY MR. HOLFORD) You're of the opinion, in 
other words, that if scientists are becoming aware of 
such a thing, the public automatically knows about 
it? 

A. I don't think automatically, Mr. Holford. 
From what I can tell in my review of the kinds of 
articles that I have seen, information regarding the 
harmful effects of tobacco have been chronicled in 
ways to reach the American public in one form or 
other for a long, long time. And as a result. 
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assuming it wouldn't be anything magically different 
about that in your hypothetical of 1942, I expect 
we'd be facing the same kind of issue. Do we in fact 
put a warning on something that tells people what 
they already know? And my answer as a communication 
person would be, that would not be necessary. Much 
akin to, as I understand, either Surgeon General 
Burney or Terry, I believe Burney, or perhaps Surgeon 
General Terry too, I don't recall, but indicated 
about that very issue no need for putting a warning 
on that. The public is well informed. In fact, one 
or the other, I believe, made the comment regarding 
the American press as having done an excellent job of 
informing the public. So, again, given that same 
rationale, which you may or may not be willing to 
incorporate in your hypothetical, my position, I 
believe, would be there's simply no need to put a 
warning on this package. People know. 

Q. I'm going to give you the hypothetical 
then-- 

MR. CRUSE, JR.: Are you about through? 

MR. HOLFORD: Yeah, I'm pretty close. --the 
hypothetical then that the public does not know. 

Okay? Certainly smokers do not know, that the 
scientists who are finding out this information are 
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the ones who know and they publish it in scientific 
journals which the public does not read. And the 
charge to you is to put a warning that smoking 
causes— that there's credible, scientific evidence 
that smoking causes lung cancer out to this unknowing 
public. Now, can you do that? 

MR. KACZYNSKI: Object to the hypothetical. 

A. Can I do that? Can I create some language 
that would-- 

Q. (BY MR. HOLFORD) The language is one thing. 
In what channels you put it out to them is another, 
isn't it? 

A. Yes. 

MR. BIERSTEKER: Are you asking which 
channels he should do it? 

MR. HOLFORD: I'm asking more about the 

channels than I am the context. The context is only 
that there's credible, scientific evidence that 
smoking can cause lung cancer. Now, how would you 
channel that to the public? 

MR. RILEY: When are you asking about? 

MR. KACZYNSKI: Are we still in 1942? 

MR. HOLFORD: 1942, yeah. 

THE WITNESS: I expect that it would be 

channeled in much the way I believe I have seen it 
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channeled. That is, it would be taught in the school 
systems, as an example. Members of the medical 
community may well be addressing groups and so on, 

Mr. Holford. I'm not sure I understand-- Again, the 
channels would be those that probably have been used 
traditionally, if I'm understanding your question. 

Q. (BY MR. HOLFORD) Well, I got-- So far, you 
said you'd have it taught in the schools, right? 

A. Yes. 

Q. You'd have it sent to doctors and dentists 
and the like who are treating people, right? 

A. I didn't say that. That may be a means that 
someone would use. 

Q. Well, I'll start suggesting too at a point. 
Would you do that? If the tobacco industry was 
sending contrary messages to doctors and dentists at 
the time that there is no proof that smoking causes 
lung cancer, in your job, would you at least equal, 
would you match, those messages with your 
information? 

MR. CRUSE, JR.: I object to the form of the 

question. 

MR. KACZYNSKI: Objection. 

MR. HOLFORD: I'm going to hypothesize that 
the tobacco industry is doing that. 
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MR. KACZYNSKI: In 1942? 

MR. HOLFORD: Yes, they are. 

MR. RILEY: Doing what? 

MR. HOLFORD: Sending these there's no proof 

messages. 

A. I think I'm-- 

MR. RILEY: Wait. What proof messages? You 
can't ask a question like that. 

Q. (BY MR. HOLFORD) Go ahead. 

A. Could you frame it up for me just one more 
time very tightly? Are we still in nineteen-- 1942 
we're really not concerned about now. I think your 
recent comment was that the industry is doing that. 

Do you mean presently? If you'd pose what it is that 
you want me to be responsive to. 

Q. You're in 1942 as you are now. The public 
is not aware of the health hazards orf smoking. 

Okay? An emerging science has found and there is 
credible, scientific evidence that smoking causes 
lung cancer. Okay? And the tobacco industry is, 
among other things, sending messages to doctors and 
dentists that smoking does not cause any disease and 
you're charged with sending a message to the public 
that there is credible, scientific evidence that 
smoking causes lung cancer. And I'm asking how you 
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will channel that message? 

MR. CRUSE, JR.: I object to the form with 
the way it's framed. 

MR. BIERSTEKER: I don't mean to interrupt. 
Are you asking what's the most effective way of 
channeling or are you asking which way he would do 
it-- 

MR. HOLFORD: I believe you said earlier in 
your deposition that with regard to some warning you 
were talking about you don't just do it by labels. 

Or do you remember? 

A. I think it was, if I recall that, I think I 
was talking about a case in which I said that I had 
been involved in previous and that in applying the 
communication model, I had looked at or considered 
more than just the warning label that may have been 
on the product. That may be the context, yes. 

Q. (BY MR. HOLFORD) So, you're charged with 
informing the public as best you can with your 
communication theory and with this warning that there 
is credible, scientific evidence that smoking causes 
lung cancer. So, how would you channel it? 

A. Well, I guess, Mr. Holford, where I'm having 
trouble with the hypothetical, I'm going to be 
responsive to it. But that, again, the context-- 


CALDWELL REPORTING, INC. 


http://legacy.library.ucSSD«daa^ti<HiHp^Q7Sar0i6htfpdtlustrydocuments. ucsf.edu/docs/mpgl0001 






145 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Let's say, for example, even 1942. Even in 1942, 
there has been considerable information prior to 
that. I mean, terms like "cancer stick" and "coffin 
nail," for example, are already being used. It is 
being talked about in the public schools, in terms of 
what tobacco does, showing tables that youths who 
smoke don't do as well in school, aren't as athletic 
and so forth. In other words, all that, I'm assuming 
as part of your hypothetical, is out there. We have, 
for the most part, parents telling children, you 
know, not to smoke. In other words, I expect I would 
continue to encourage those credible sources of 
information to go on providing those same admonitions 
about smoking to smokers and potential smokers over 
whom they had some kind of influence. 

Q. Are you finished? 

A. I believe so. 

Q. I object and move to strike as 
non-responsive. And at this point, if I ask you that 
same question again, you're going to give the same 
type answer, right? 

A. I believe so. 

Q. Do you believe that, speaking of-- Let's 
just take the class of smokers who died in 1989. It 
is to define a body of people. Okay? You believe 
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that those people were informed of and understood the 
risk of smoking, including the diseases caused by 
smoking and death, right? 

MR. RILEY: Object to the form of the 

question. 

MR. CRUSE, JR.: Object to the form, too. 

A. In general terms, Mr. Holford, yes. When 
you say "diseases," do I believe that every smoker 
who died in 1989 could rattle off-- and I don't know 
that there's even scientific evidence to support this 
--but every single part of the human body that seems 
to be negatively affected by tobacco? I don't expect 
you meant that in your question. 

Q. (BY MR. HOLFORD) No, sir. 

A. But do I believe that that body of smokers 
has been adequately informed regarding the potential 
for death to be brought about by or exacerbated by 
their continued smoking? My answer would be yes. 

Q. And that given that, their decision to 
continue smoking, despite the information they 
received, was a voluntary choice on their part? 

A. Yes. 

MR. RILEY: Object to the form of the 

question. 

Q. (BY MR. HOLFORD) You wouldn't disagree with 
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the Centers for Disease Control data of over four 
hundred thousand smoking caused deaths in this 
country in the last-- given what they measured in the 
last couple years? You don't disagree with that, do 
you? 

MR. KACZYNSKI: Object to the form of the 
question and substance. He's not being tendered as 
an expert on that subject. 

A. I would have no reason to disagree with that 
number. I don't know. 

Q. (BY MR. HOLFORD) So, are you not saying-- 
That's not a good way to start it. Are you saying 
that to the over four hundred thousand Americans a 
year who die from their smoking that their continuing 
smoking was no different than taking a revolver with 
one bullet missing and putting it to their head and 
pulling the trigger? 

MR. KACZYNSKI: Object to every part of that 
hypothetical. 

MR. RILEY: Also assumes facts not in 

evidence. 

A. I'm not sure exactly how to interpret that 
question, Mr. Holford. Are you asking me do I agree 
that their continuing to smoke was the equivalent of 
committing suicide? Is that the implication of your 
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question? I'm not sure I understand it. 

Q. (BY MR. HOLFORD) Not every smoker dies of 
smoking, right? 

A. I believe that's true, yes. 

Q. So, we're not going to say that they put a 
gun to their head that had all the bullets in the 
chamber, right? That would be an immediate 
invitation of suicide, right? 

A. Yes. 

Q. And the ones who actually ended up dying, 
over four hundred thousand who died in any given year 
now, you know, didn't know that they were going to be 
the one in however many smokers that dies of it, 
right? 

MR. KACZYNSKI: Object to the form. 

MR. CRUSE, JR.: I'm missing my flight 
because of these questions? 

A. I assume that's right, Mr. Holford, yes. 

Q. (BY MR. HOLFORD) So, that's why I'm making 
the analogy to a person with one bullet or two 
bullets, whatever, missing in the chamber and pulling 
the trigger. 

MR. KACZYNSKI: I guess I object to the form 

until we know-- 

MR. RILEY: What's the question? 
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MR. HOLFORD: It's very close to suicide in 

your view, isn't it? 

MR. BIERSTEKER: What is close to suicide? 
Putting a gun to your head and pulling the trigger? 
Yeah, I guess that is. 

MR. HOLFORD: What smokers do to themselves, 
in your view. 

A. In my view— 

Q. (BY MR. HOLFORD) Yes. 

A. People who smoke are increasing the 
likelihood of having ill effects of that habit, be it 
premature death or be it a form of emphysema or 
so-called smokers cough or what have you. Yes, I 
believe that they are taking a risk of any and/or all 
of those things happening. But I believe also, Mr. 
Holford-- I'm not sure the metaphor would fit exactly 
of, essentially, Russian roulette or suicide. But I 
see that as really no different from people who 
recognize when they don't buckle up they are 
increasing the likelihood that should there be a 
head-on collision they are more likely than less 
likely to be badly injured. People who continue to 
involve themselves in various activities that put 
them in harms way of some form or another and yet 
continue to do that. 
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Q. Do you think that not buckling up, driving 
over the speed limit, eating bananas without washing 
the skins, do you think that any of those things come 
near killing four hundred thousand people a year? 

MR. KACZYNSKI: Object to the form. 

A. I don't know the statistics on deaths of 
various causes. 

Q. (BY MR. HOLFORD) Do you know any kind of 
activity in this country that comes anywhere close, 
by itself, of killing over four hundred thousand 
people a year? 

MR. KACZYNSKI: Object to the form. 

MR. RILEY: Assumes facts not in evidence. 

A. I can't think of an activity or disease that 
kills four hundred thousand people a year. But I 
also do very little reading in that kind of 
literature, I guess. There may be something else. I 
don't know. I'm taking at face value the four 
hundred thousand individuals from the CDC data. 

Q. (BY MR. HOLFORD) It's, well, four hundred 
and forty-three thousand one year and four hundred 
and eighteen thousand another year and so on. Okay? 
Now, how do you distinguish what these smokers, in 
your view, did to themselves, from pulling the 
trigger on the gun with only a few bullets missing in 
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the chamber? 

MR. KACZYNSKI: I object, not just to this 
subject, but, once again. Doctor Richetto's not being 
offered as an expert on the subject of risk 
assessment or risk decision making and, therefore, 
he's not the witness to be asked these questions. 

A. I could attempt, Mr. Holford, to be 
responsive to your question only as a layperson. I 
need to caveat with that. I'm not a risk utilities 
statistician or whatever. In my personal opinion-- 
Q. (BY MR. HOLFORD) No, sir. I want to reply 
and further my question. You did opine that 
Americans, to whom there has been a vast amount of 
information in this century, continue to smoke, 
knowing the severe risks that they run. My doctor, 
Patrick Remington, has put it, one out of every four 
smokers will die of premature death from their 
smoking. So, your opinion, does it not, amounts to 
that when these smokers die, they've done it to 
themselves, right? 

MR. KACZYNSKI: Object to the form. 

A. They have made a decision to continue a 
habit which, as you characterize it, has led to 
shortening their life, yes. But they have indeed 
made that decision. 
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1 

Q. (BY MR. HOLFORD) And they've done it to 

2 

themselves, right? 

3 

A. By virtue of making the decision in 

4 

continuing, I suppose one would characterize it as 

5 

doing it to themselves. 

6 

MR. RILEY: I object to Mr. Holford's 

7 

characterization. 

8 

Q. (BY MR. HOLFORD) When a person takes a gun. 

9 

a revolver, and puts it to his head knowing there are 

10 

live rounds in that weapon, there may be a couple of 

11 

blank spaces, but he knows there's live rounds in 

12 

there, and pulls the trigger, that person's making an 

13 

absolutely similar choice-- 

14 

MR. CRUSE, JR.: Object to that. 

15 

MR. BIERSTEKER: Object to the form. 

16 

MR. HOLFORD: —to a smoker continuing to 

17 

smoke, in your view? 

18 

MR. CRUSE, JR.: That isn't what his view 

19 

is. He hasn't said that. That's your view. 

20 

A. I don't know how I could answer that, Mr. 

21 

Holford, more than I have. I think I share with you 

22 

the view that indeed smokers who continue to smoke. 

23 

risk the possibility of a premature death as a result 

24 

of that habit. I think you and I are in accord on 

25 

that. 
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Q. (BY MR. HOLFORD) Have you heard me make any 
statement of my beliefs here today. Doctor Richetto? 

MR. CRUSE, JR.: I object. You're just 
starting to argue with the witness. 

MR. HOLFORD: Don't cut in here, Sam. 

MR. CRUSE, JR.: I'm cutting in. Whenever 

you argue, I'm going to argue back and tell you that 
you can't argue with the witness. 

MR. HOLFORD: Is not what I've done here 
today take your testimony, take materials we have and 
asked you questions about positions? 

A. Yes, sir. 

Q. (BY MR. HOLFORD) Well, you just got through 
saying that you share my views? 

A. Let me explain that, Mr. Holford. If I 
either insulted you or upset you, sir, I certainly 
didn't mean to. What I thought-- The text of your 
question was, wouldn't you agree with or isn't that 
just like and I assumed that you thought that and 
that's the reason you were giving me the 
hypothetical. We, perhaps, don't share the same 
view. Let me make mine clear. I believe smoking 
kills people, yes. Whether you share that or not, 
sir, I don't know. But I do believe that, as I 
believe the majority of the American public believes 
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that. 

Q. That's your opinion? 

A. That is my opinion. 

Q. Okay. Now, Doctor Richetto, if-- and it's a 
hypothetical to you. Okay? I mean, as I'm putting 
it to you, it's a hypothetical --a smoker-- let's 
just talk about one individual --if a smoker 
continuing to smoke was for some reason involuntary, 
what would that do to your opinions here? 

MR. KACZYNSKI: Object to form. 

MR. RILEY: You mean, if somebody was 
holding him down and making him smoke a cigarette? 

MR. CRUSE, JR.: I object to the term 
"involuntary" as being vague. 

MR. HOLFORD: Involuntary, what would that 

do to your opinions here? 

MR. BIERSTEKER: You mean, if I assume my 

opinions are wrong, what does that do? 

MR. HOLFORD: Is that the sum of it? Do you 

agree with Mr. Biersteker, that requires you to 
assume that your opinions are wrong? 

A. I didn't hear that. I'm not sure I 
understand the context of it. It sounds as though, 
Mr. Holford, to answer that, I would-- Again, I 
don't want to read into your question anything that 
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isn't there. Do you mean literally if a person-- I'm 
not being facitious here, I'm just hitchhiking on the 
notion of Mr. Riley --do you mean literally, 
physically someone has been absolutely forced to 
smoke, held down by others and, you know, inhaled 
cigarettes for X amount of years throughout his or 
her life? I know you don't mean something like 
that. Let me ask the question of you, sir, if you 
would. Do you mean by that some form of addiction or 
a person not being able to voluntarily make a 
decision? And there, I'm sorry, I could not be 
responsive, because I don't know anything about 
addiction. 

Q. (BY MR. HOLFORD) Well, you already told me 
that. Doctor Richetto. And, you know, I don't care 
how you envision this person's involuntariness 
arising. Okay? I'm giving you a hypothetical that 
this person you observed smoking is doing so 
involuntarily. In that case, what opinion would you 
have and would it differ from the opinion that you 
expressed in this case? 

MR. BIERSTEKER: About what? The 
communications, the warnings, whether they heard 
them? How does that affect that? 

MR. CRUSE, JR.: Object to the form. 
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MR. HOLFORD: That's what I'm asking Doctor 
Richetto. How would it affect your opinions here? 

MR. RILEY: Which ones? 

MR. CRUSE, JR.: Let's go to lunch. 

A. It would have no impact on my opinions, Mr. 
Holford, in terms of the fact that credible sources 
send consistent messages through channels that 
reached that individual receiver. 

Q. (BY MR. HOLFORD) Doesn't that model suppose 
that the person has a free will to exercise about 
that information? 

A. I believe the model incorporates, certainly, 
the receiver's choice to comply with whatever 
messages have been received, yes. 

Q. And if that smoker we're talking about in 
this hypothetical has no free choice, their smoking 
is simply involuntary, then your model doesn't apply; 
is that right? 

MR. CRUSE, JR.: Object to the form of 
"involuntary" being vague. He's already answered the 
question as best he can. 

MR. HOLFORD: In that case, in other words. 
Doctor Richetto, if you accept that assumption, if 
you accept my hypothetical, I'm saying-- 

A. Let me ask it this way, Mr. Holford. There 
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is, to the best of my knowledge, nothing that I have 
seen in the communication literature that would 
indicate that a person who you've described as 
behaving involuntarily will process information any 
differently than someone who is not. I know of 
nothing in my literature that would support that 
either way. 

Q. (BY MR. HOLFORD) Doctor Richetto, I thought 
that you just said that your model presupposes that a 
person who receives this information has a choice to 
make about whether to accept it, whether to go 
forward with it and so on and that you concluded in 
the smoker's case that because they continued 
smoking, their choice was obvious, they were ignoring 
or putting aside this information and going ahead and 
smoking; isn't that right? 

MR. CRUSE, JR.: Object. You're mischarac- 
terizing his testimony. 

MR. BIERSTEKER: It's compound. 

A. I believe, Mr. Holford, my testimony was and 
is that a person receives the information, 
understands the information and chooses to comply 
with or not comply with that information, yes. 

Q. (BY MR. HOLFORD) And if the person can't 
choose, your model doesn't apply, right? 
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A. I don't know, sir, because, like I said, 

I've not seen anything in the literature which would 
permit me to comment on that one way or the other. 

Q. Has any of the literature that you're 
talking about ever discussed nicotine addiction? 

A. I don't recall seeing that topic discussed 
specifically in communication texts that I'm familiar 
with. 

Q. Does the material you're talking about deal 
with addition to cocaine and heroin? 

A. No. 

Q. It doesn't deal with addictive behavior at 
all, does it? 

MR. RILEY: That's not what he said. You're 
trying to mischaracterize his testimony again. He's 
already answered this question about eight times. 

MR. HOLFORD: I mean, the material you're 
talking about does not positively address addictive 
behavior, does it? 

MR. BIERSTEKER: Object to form? 

A. No. Not that I can recall, no. 

Q. (BY MR. HOLFORD) So, I'm trying to pose a 
hypothetical. Doctor Richetto, that I think is 
outside the material you're talking about that you 
reviewed. In fact, if my hypothetical comes from the 
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area of addictive behavior, it is outside the 
material you've talked about; isn't that right? 

MR. BIERSTEKER: Objection. What model? 
Model of communication in addictive behavior or model 
of behavior? He's already answered that it doesn't 
make any difference in how they process the 
information, how they receive it. That's the area of 
his expertise. Why are we having all this? 

A. I know of nothing in my literature that 
would indicate, as you've described it, an addicted 
person not having the ability to understand 
messages. I've not seen anything in my literature 
that addresses that. 

Q. (BY MR. HOLFORD) Well, understand messages, 
do something about it. Are those the same thing? 

A. No, sir, they're not. 

Q. All right. Now, you speak of not seeing it 
in your material, but you also agree that that 
material does not-- simply doesn't address the area 
of addictive behaviors. I've got that right, don't 
I? 

MR. BIERSTEKER: Object to the form. I 
don't know what you mean by address the area of 
addictive behaviors. In what? In terms of 
processing information? There's no difference. In 
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terms of what? 

MR. HOLFORD: In any way, does the material 

you're speaking of as your literature discuss 
addictive behavior in any way, any dimension, any 
factor? 

A. The communication model takes into account, 
again, the processing and understanding of messages. 
And I think I've tried to be responsive. I know of 
no specific studies or anything that I can turn to in 
my literature which says this is how a person who is 
addicted to some substance or behavior understands a 
message versus here's how a person who is not so 
addicted understands the message. I know of nothing 
in my literature that would address that. 

Q. (BY MR. HOLFORD) And we're not talking about 
just understanding the message, we're also talking 
about incorporating it into and acting upon it, 
right? 

MR. BIERSTEKER: The model talks about 
that? You're talking about that? 

MR. HOLFORD: Aren't you talking about that 
when you conclude something from the fact that a 
person continues smoking? That's their action, 
right ? 

A. That's correct. 
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Q. (BY MR. HOLFORD) So, again, your model not 
only takes into account the receipt of a message, it 
also takes and has to take into account a choice 
about that message and an action following upon it, 
right ? 

A. Or a decision not to act. 

Q. Now, Doctor Richetto, it can be simply 
stated that your communication model that you've 
applied in this case necessarily involves a step of 
the subject person being able to make a free choice 
on the information they received. 

MR. BIERSTEKER: Object to the form. 

MR. RILEY: Do you have a new question to 

ask the doctor? 

A. Again, Mr. Holford, the model describes a 
process by which a receiver receives a message 
through a channel, from a source. And once that 
message has been understood, the communication 
process is complete. What the individual decides to 
do with or about that message, again, is really up to 
that individual receiver. In other words, what 
happens in communication is that a message is sent 
through a channel to a receiver. The message is 
understood. What the individual then does in the way 
of behavior, based upon that understanding, is indeed 
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up to him or her, yes. 

Q. (BY MR. HOLFORD) Are you forming any 
opinion, do you expect to give any opinion in this 
case, about what an individual decides to do with the 
information they receive? 

MR. KACZYNSKI: Object to the form. 

A. I will try to be as responsive as I can to 
specific questions about, for example, what Mr. 
Allgood did after having received messages, yes, 
sir. If those questions are asked. I'll do my best 
to answer them. 

Q. (BY MR. HOLFORD) You speak of not likely 
have altered Mr. Allgood's decision to smoke, right? 
That's in one of your opinions. 

A. Yes, it is. 

Q. That involves that Mr. Allgood made a choice 
to continue, right? 

A. Yes. 

Q. So, your testimony in this case is based on 
the model, which does require that the individual, 
particularly, Mr. Allgood, had a choice to make about 
his continuing to smoke; is that right? 

MR. BIERSTEKER: Objection. Asked and 
answered. You know that doesn't logically follow. 

MR. CRUSE, JR.: Let's go to lunch. It's 
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A. I believe, Mr. Holford, as I say, the 
model-- I have not seen anything in my literature in 
which the model addresses a receiver being addicted. 

I believe, and my opinion, however, as stated here, 
will be and indeed is that Mr. Allgood received 
messages, understood those messages and consciously 
continued to smoke, yes, sir. 

Q. (BY MR. HOLFORD) Consciously, meaning made a 
free will choice to continue, right? 

A. Exactly. 

MR. HOLFORD: That's all. 

(WITNESS EXCUSED) 
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foregoing is a full, true and complete transcript of 
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